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LEGISLATIVE HEARING ON H.R. 294, H.R. 1169,
H.R. 1182, H.R. 2416, H.R. 2461, H.R. 2614,
H.R. 2696, H.R. 2874, H.R. 2928, H.R. 3223,

H.R. 3554, H.R. 3561, H.R. 3577, AND H.R. 3579

THURSDAY, SEPTEMBER 24, 2009

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON VETERANS’ AFFAIRS,
SUBCOMMITTEE ON EcoNoMIC OPPORTUNITY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 1:10 p.m., in Room
334, Cannon House Office Building, Hon. Thomas S.P. Perriello
presiding.

Present: Representatives Perriello, Adler, Kirkpatrick, Teague,
Boozman, and Bilirakis.

OPENING STATEMENT OF HON. THOMAS S.P. PERRIELLO

Mr. PERRIELLO. Good afternoon, ladies and gentlemen, the Com-
mittee on Veterans’ Affairs Subcommittee on Economic Oppor-
tunity Hearing on pending legislation will come to order.

I have received word that Chairwoman Herseth Sandlin is de-
layed at the moment and will be joining us shortly.

I would like to call attention to the fact that the U.S. Depart-
ment of Labor, Military Officers Association of America (MOAA),
CTIA-The Wireless Association, Iraq and Afghanistan Veterans of
America (IAVA), the National Association of Surety Bond Pro-
ducers, Student Veterans of America, and Jones, Odom, Davis and
Politz, L.L.P., have asked to submit written statements for the
hearing record.

If there is no objection I ask for unanimous consent that their
statements be entered for the record. Hearing no objection so en-
tered.

[The prepared statements for the record appear starting on
p. 74.]

Mr. PERRIELLO. I ask unanimous consent that all Members have
5 legislative days to revise and extend their remarks, and that
written statements be made part of the record. Hearing no objec-
tion so ordered.

Today we have a full schedule that includes 14 bills before us
that would address the unique needs of our veteran population.
The bills before us today seek to address veteran-owned small busi-
ness matters, expand protections provided wunder the
Servicemembers Civil Relief Act (SCRA), and address the unmet
education needs of our Nation’s veterans.
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On June 30th, 2008, Congress successfully passed the Post-9/11
Veterans Educational Assistance Act of 2008 to help pay for the
full cost of tuition at 4-year colleges to veterans of the wars in Iraq
and Afghanistan. Yesterday, the U.S. Department of Veterans Af-
fairs (VA) announced that it has provided certificates of eligibility
to nearly 200,000 applicants for Post-9/11 GI Bill benefits.

I commend the VA on its administration of the program and look
forward to working with the Veterans Benefits Administration
(VBA) to ensure that our veterans continue to have easy access to
the benefits they have earned and deserve.

Although the Post-9/11 GI Bill provides a number of benefits, in-
cluding licensure and certification, it does not provide on-the-job
training (OJT) program benefits. Servicemembers and veterans in-
terested in OJT benefits would be unable to take advantage of the
Post-9/11 GI Bill and would have to register under the Montgomery
GI Bill, chapter 30 benefit.

On-the-job training offers veterans and members of the Guard
and Reserve an alternative to attending a college or university by
using their education benefit to obtain employment training. OJT
is training that veterans received while actually performing a job.
This program allows veterans to become gainfully employed since
the job for which they are currently training in should lead to an
entry-level job. Additionally, while they are training, the employer
will provide a wage.

H.R. 2928 would amend title 38, United State Code, to provide
for an apprenticeship and on-the-job training benefit under the
Post-9/11 Veterans Educational Assistance Program. The bill would
entitle those veterans enrolled in a full-time educational program
of apprenticeship or other on-the-job training to a monthly benefit
payment equal to 85 percent of the national average cost of tuition
at an institution of higher education for each of the first 6 months
of the program, 65 percent of such amount for each of the second
6 months of the program, and 45 percent of such amount for each
of the months following the first 12 months of the program.

We have an obligation to help those who have defended our coun-
try by giving them the tools they need to rejoin the civilian work-
force. H.R. 2928 is a commonsense bill which will provide America’s
veterans with the resources they need to join the workforce.

I would like to thank the VFW, DAV, AMVETS, the Military Of-
ficers Association of America, Student Veterans of America, Iraq,
and Afghanistan Veterans of America, and the U.S. Department of
Labor for their support.

I look forward to receiving feedback on H.R. 2928 and the other
bills before us today.

I now recognize Ranking Member Boozman for any opening re-
marks he may have.

[Th]e prepared statement of Congressman Perriello appears on
p- 41.

OPENING STATEMENT OF HON. JOHN BOOZMAN

Mr. BoozMAN. Thank you, Mr. Chairman. I want to thank you
for bringing us together to take testimony on 14 bills, including
H.R. 1169, a bill that would increase the amounts available for the
Specially Adapted Housing and Auto Adaptive Equipment pro-
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grams, as well as other bills introduced by Members on our side
of the aisle.

We have a lot of ground to cover today, so I will merely say that
this is a good list of bills. Obviously there are some major PAYGO
issues that we are going to have to deal with, and some might need
some minor tweaking to accomplish what the authors intend.

I am eager to hear from today’s witnesses, and I will yield back.

[The prepared statement of Congressman Boozman appears on
p- 41.]

Mr. PERRIELLO. Thank you, Mr. Boozman. Before we begin with
our first panel, I would like to recognize the Subcommittee Mem-
bers with legislation before us today.

Congresswoman Kirkpatrick, you are now recognized to speak on
your bill.

OPENING STATEMENT OF HON. ANN KIRKPATRICK

Mrs. KIRKPATRICK. Thank you Mr. Chairman. I appreciate this
opportunity to discuss my bill, H.R. 2614, the “Veterans Advisory
Committee on Education Reauthorization Act of 2009.”

In recent years, Congress has devoted a whole lot of attention to
the education benefits administered by the Department of Veterans
Affairs, culminating last year in the introduction and passage of
the Post-9/11 GI Bill.

One of the VA’s most important tools in this fight has been the
Veterans Advisory Committee on Education. This Committee’s mis-
sion includes advising the Secretary of Veterans Affairs on existing
education benefit programs and services, as well as recommending
new education benefit programs.

As the Military Officers Association of America has pointed out,
the Committee was instrumental in the Post-9/11 GI Bill being con-
structed, including incorporating recommendations that limit/mir-
ror the National average cost of a public education, as well as earn-
as-you-serve provisions.

The Committee is now more important than ever with veterans
starting to receive education benefits under the Post-9/11 GI Bill.
However, the Committee’s charter is currently set to expire on De-
cember 31st. This bill reauthorizes the Committee until the end of
2015, allowing it to fulfill its vital role.

With the help of veterans service organizations (VSOs), we are
working hard to better keep our promises to our veterans, and I
have been proud to be a part of it. There is still more to do to make
sure they have the opportunities they have earned, and reauthor-
izing this Committee is a useful step in that effort.

Mr. Chairman, thank you for this opportunity. I would be happy
to answer any questions.

[The prepared statement of Congresswoman Kirkpatrick appears
on p. 41.]

Mr. PERRIELLO. Joining us to speak on their respective bills
today are Committee Chair, the Honorable Bob Filner of California,
the Honorable Ciro Rodriguez of Texas, the Honorable John Carter
of Texas, the Honorable Brad Miller of North Carolina, the Honor-
able David Loebsack of Iowa, and the Honorable Gerry Connolly,
if he chooses to join us.
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Welcome to the Subcommittee, all of your written statements will
be entered into the hearing. Without further ado, Chairman Filner,
you are now recognized.

STATEMENTS OF HON. BOB FILNER, CHAIRMAN, COMMITTEE
ON VETERANS’ AFFAIRS, AND A REPRESENTATIVE IN CON-
GRESS FROM THE STATE OF CALIFORNIA; HON. CIRO D.
RODRIGUEZ, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF TEXAS; HON. JOHN R. CARTER, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF TEXAS; HON. BRAD
MILLER, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF NORTH CAROLINA; HON. DAVID LOEBSACK, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF IOWA;
AND HON. GERALD E. CONNOLLY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF VIRGINIA

STATEMENT OF HON. BOB FILNER

Mr. FILNER. Thank you, Mr. Chairman, it is good to see a new
Member in that chair, and we thank you for your service on this
Committee. You have done a great job and we are proud to see you
up there. I want to talk about H.R. 3579. Although it is very un-
comfortable for me, Mr. Chairman, to be here on the far right of
this panel, of course you see me in the direction I should be, so
thank you.

I think you all know some of the history of the GI Bill that was
enacted in 1944. Few changes have been made over the years until
this Subcommittee took the lead into the Post-9/11 GI Bill. Benefits
have basically been declining, but I think we have restored the full
intent of the original GI Bill with the GI Bill for the 21st century.

While that is a significant achievement, I don’t think we have ad-
dressed another part of making sure that we do all this in a timely
manner. That is the growing demand placed upon university certi-
fying officials who are responsible for assisting student veterans in
enrolling in a college and providing the services while they are on
campus.

I know for example at the university where I am a professor
emeritus at San Diego State University, they have close to 1,000
veteran students. To process those applications takes some time,
takes some effort, and takes staffing. Some of the delay, as you
mentioned, may be because we have several hundred thousand peo-
ple now enrolling under the current GI Bill, and that could lead to
many of them not getting their checks on time. The blame is not
necessarily on the VA, but on the university, which has had trouble
processing the great increase in students.

What H.R. 3579 is trying to do is to address the issue by increas-
ing the reporting fees payable to institutions of higher learning
from $7 a student, which is way outdated, up to $50 per student
which will reflect today’s demand for the expanded services.

I think you are all aware of the number of students and how
they want to make sure they get timely receipt, and I think this
will complete an important piece of the puzzle by providing the uni-
versity with the needed resources to obtain up-to-date training on
the options that are available to student veterans and their de-
pendents.



5

We certainly need to serve our veterans with the very best ad-
vice, and we are going to have to make sure resources are avail-
able.

I thank this Committee, Mr. Perriello, your chair, Ms. Herseth
Sandlin, and Ranking Member Boozman who have done an incred-
ible job. I look forward to working with you to make sure that we
do meet all the needs as we experience with this first year of the
GI Bill. We are going to have, through your Subcommittee, a fix
for several problems. This is one part of it, another is the housing
stipend for those who elected distant learning, for example, and try
to remedy the inequalities that we see that especially hit low tui-
tion States. The States that have low tuition for their public uni-
versities and colleges results in some disparity to the payments
that the student veterans will get.

So I look forward to working with you to clean up what is a great
bill, but we are going to make it even better. Thank you, Mr.
Chairman.

[The prepared statement of Congressman Filner appears on
p. 43.]

Mr. PERRIELLO. Thank you, Mr. Chairman, for all of your leader-
ship. I don’t see you as being a matter of right or left, or right and
wrong. Thank you for doing the right thing for your veterans.

Mr. Rodriguez, welcome back to the Subcommittee, you are now
recognized.

STATEMENT OF HON. CIRO D. RODRIGUEZ

Mr. RODRIGUEZ. Thank you, very much. Thank you for allowing
me to speak today on H.R. 3577, which will expand the eligibility
for Post-9/11 GI Bill transferability for benefits to dependents.

Last year Congress passed a groundbreaking GI Bill that pro-
vides a significant increase level of benefits to servicemembers who
served at least 90 days of aggregate military service after Sep-
tember 10th, 2001.

This new benefit also provides for the transferability of benefits
to dependents. However, whereas the basic eligibility for the Post-
9/11 GI Bill benefits consists of at least 90 days on active duty
after September 10th, 2001, transferability eligibility is not open to
many of those that would otherwise be eligible for Post-9/11 GI Bill
benefits. For transferability, a member must have served at least
6 years on active duty and be currently on active duty as of August
1st, 2009.

As a general rule, and necessarily so, the servicemember must
incur an extended commitment to serve an additional 4 years in
order to transfer those benefits to their dependents. These are pro-
visions that were included in the final piece of legislation for mili-
tary retention purposes that puts some at a disadvantage.

The U.S. Department of Defense (DoD) has published its rules
for transferability and has made some exceptions to the re-enlist-
ment requirement to certain servicemembers who are near retire-
ment and unable to fulfill the 4-year commitment.

Specifically, personnel that have approved retirements as of Au-
gust 1, 2009, do not incur any further commitment in order to
transfer their benefits.
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While the option of transferability is a welcomed option for
servicemembers who are eligible to re-enlist, it fails to provide this
option to veterans who have honorably served at least a minimum
of 20 years of honorable active-duty service to our country.

We have heard from many military personnel and veterans ask-
ing for a legislative change to correct laws to allow veterans who
served after September 10th, 2001, and retired before July 31,
2009, to transfer their benefits to the eligible dependent. They
argue that retirees are most likely in a better position to transfer
their benefit, considering many of them have already received their
college education, and their children are more likely to be college
age.

Additionally, this bill would help ensure that transferability is
granted to those service men and women who are otherwise eligible
for Post-9/11 GI Bill benefits, eligibility for Post-9/11 GI Bill bene-
fits and for transferability remains the same under this bill, simply
with the expanded date range from those that have retired from
the service after having served for 20 years or more.

Mr. Chairman, Members of the Committee, Subcommittee, I
want to thank you for allowing me to testify. Our troops have
earned this, and I would ask that you take this particular piece of
legislation into consideration. More importantly, their families have
sacrificed their way of life and their careers, and have also earned
this transferability eligibility.

Thank you very much.

[Th]e prepared statement of Congressman Rodriguez appears on
p- 43.

Mr. PERRIELLO. Thank you, Mr. Rodriguez for your advocacy. Mr.
Carter you are now recognized.

STATEMENT OF HON. JOHN R. CARTER

Mr. CARTER. Thank you, Mr. Chairman, Members of the Com-
mittee, good afternoon.

First of all I want to thank you for your support you have al-
ready demonstrated for the military spouses by considering the
M(illitary Spouses Residency Relief Act last Congress and again
today.

Since we last discussed this issue, I am pleased to acknowledge
that with hard work and the support of Senators Burr and Fein-
stein this legislation was unanimously passed by the Senate as a
stand alone bill. Your Subcommittee’s action will help to ensure
that these ccommonsense reforms become a reality. This small
measure will provide invaluable relief for numerous military
spouses who regularly uproot their entire lives to accommodate the
needs of our Armed Forces.

As you are all aware, the Servicemembers Civil Relief Act pro-
vides basic civil relief to our men and women in the Armed Serv-
ices in exchange for their voluntary service. These range from relief
from adjudication while deployed in combat to maintaining a single
State of domicile regardless of where their military orders might
send them. This State of domicile provides an important stability
for our soldiers, sailors, airmen, and Marines. Though their orders
may send them to numerous States, they are able to simplify their
State income tax requirements, maintain property titles, and con-
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tinue to vote for the elected officials in their own home area or
hometown.

Without SCRA protections, the servicemember would have to
deal with all of those every time they move to a military installa-
tion located in a different State. But their spouses are currently not
afforded these SCRA protections. They must still deal with those
stresses while facing or being faced with challenges of moving, find-
ing schools for the children, balancing unsupported relocation costs,
and the loss of spouse earnings as they leave jobs to go to another
location.

However, SCRA protection is already extended to the military
spouses pertaining to other moving challenges such as entering
into contracts for phone service, utilities, the ability to break
leases, as well as protection from eviction if they fall behind on
bills. This precedence clearly illustrates Congress’ long under-
standing that spouses are a vital component of our military readi-
ness and they deserve SCRA protection.

The military has changed since SCRA was first written. We no
longer deal with a primarily unmarried force. It is no longer
enough for us to provide just for the men and women who volun-
teered to protect us, we have to provide for the families. We have
saying, “Recruit a soldier but retain the family,” and you can’t meet
this because you can’t have anything that is more accurate in to-
day’s military.

While our servicemembers receive this important civil relief, we
do not offer the same protections to those that bear the same stress
and responsibility as their members, the spouse.

Over the course of their spouse’s career, they face multiple voter
and vehicle registration changes, pay income tax to States they
never intended to live in, and likely do not have their name on any
property titles leading to a feeling that they are second class citi-
zens.

This bill, which has drawn the strong support of over 170 bipar-
tisan cosponsors, including more than half the Veterans’ Affairs
Committee Members, would amend SCRA to allow the military
spouse to claim the State of domicile of the servicemember for the
purposes of State income tax and property taxes, as well as voter
registration. Spouses could elect to stand united with their spouse
not only in support of our county, but sharing the same State as
a home base.

This policy would prevent a military family from suddenly losing
up to 10 percent of their income if they are called upon to relocate
to a different State. This is a significant loss of income that occurs
as a direct result of government orders.

H.R. 1182, supported by the Military Officers Association of
America, the Air Force Sergeants Associations, AMVETS, Veterans
of Foreign Wars of the United States (VFW), the Military Spouse
Business Association, among other VSOs, will also provide the im-
petus for military spouses to put their names on deeds and titles,
which would build and strengthen their own credit and further en-
sure legal protection.

Military spouses sacrifice their careers and endure numerous
challenges to support the servicemembers who defend our country.
They share the stress of deployments, relocations, and ever increas-
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ing operational tempos with their servicemember. Shouldn’t they
be able to share the same State? We believe they deserve the choice
to have a home base too.

Thank you for your time and consideration for this bill, and I will
be glad to submit copies of those letters that I mentioned in sup-
port.

[The prepared statement of Congressman Carter, and referenced
letters, appear on p. 44.]

Mr. PERRIELLO. Thank you very much, Mr. Carter, and for you
advocacy for the whole military family, it is appreciated.

Mr. Miller, from the great State of North Carolina you are now
recognized to speak on your legislation.

STATEMENT OF HON. BRAD MILLER

Mr. MiLLER. Thank you, Mr. Perriello, from the great State of
Virginia, and Mr. Boozman and Members of the Committee, thank
you for this opportunity to testify today on H.R. 2696, the
“Servicemembers’ Rights Protection Act.”

I also want to thank Representative Walter Jones for working
with me on this issue. He has been a tireless advocate for our
servicemembers and veterans, and I appreciate his efforts.

Congress has long recognized the need for legislation to protect
servicemembers who face special burdens when trying to meet
their financial and legal obligations while serving our country. Con-
gress passed temporary legislation during the Civil War and again
during World War I, and in 1940 Congress passed permanent legis-
lation, the Soldiers and Sailors Civil Relief Act. In 2003, Congress
updated that legislation and passed the Servicemembers Civil Re-
lief Act, or SCRA.

The act temporarily suspends certain judicial and administrative
proceedings and transactions that may harm a servicemembers
legal rights during their active duty. The bill does not extinguish
or diminish any rights anyone has against a servicemember, but
legal proceedings are put on hold until a servicemember can have
a fair chance to defend their rights in the legal proceedings.

The SCRA provides for penalties for violations, but it does not
expressly state whether servicemembers have a private cause of ac-
tion, whether they can bring a lawsuit on their own behalf for vio-
lation of the act.

Most courts have recognized the inherent right of
servicemembers to bring suit for a violation of their rights under
SCRA, but a couple recent court decisions have questioned whether
the act does grant servicemembers a private cause of action. In
Batie v. Subway Real Estate Corp. a servicemember alleged that
the defendants had violated his rights when they evicted him from
two commercial spaces while he was deployed in Afghanistan. In
Hurley v. Deutsche Bank Trust Company, a servicemember sued
the defendants after they foreclosed on him and evicted his family,
sold his home, all while he was deployed in Iraq.

The initial ruling in both of those cases was that the
servicemembers did not have a right to act on their own to vindi-
cate their rights under the statute because there was not expressly
such a right in the bill, in the legislation itself. The initial ruling
in both cases were overturned on appeal, but only after the
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servicemembers and their families had to go through prolonged
legal uncertainty and considerable expense, and there remains un-
certainty in other jurisdictions, other circuits around the country.

Congressman dJones and I introduced H.R. 2696, the
“Servicemembers’ Rights Protection Act,” to end any question about
a right of action for servicemembers. The legislation would author-
ize an Attorney General, the Attorney General to file civil action
for violation of the SCRA, and allow the servicemember to join in
that civil action brought by the Attorney General. But more impor-
tant, the legislation provides that servicemember haves their own
private cause of action regardless of any action taken by the Attor-
ney General.

There have been efforts in the past to strengthen enforcement
provisions of the SCRA for specific kinds of contracts. Those efforts
are worthwhile, but they are a piecemeal approach to strength-
ening the SCRA and leaves open the possibility that something,
some contract, some proceeding will be left out, and a servicemem-
ber will be left without any legal recourse.

The SCRA is a comprehensive statute protecting the rights of
servicemembers, the remedies under the statute should be com-
prehensive too. We need a comprehensive approach that will en-
sure enforcement provisions for all actions brought to enforce the
SCRA. The “Servicemembers’ Rights Protection Act” does that.

In February 2009, the American Bar Association (ABA) unani-
mously adopted resolution proposed by the ABA’s Standing Com-
mittee on Legal Assistance for Military Personnel that rec-
ommended unambiguous authority for a private right of action,
what this bill does. Further in his statement before the House and
Senate Veterans’ Affairs Committee on March 12th, 2009, Colonel
Robert F. Norton, Deputy Director of Government Relations of
MOAA, stated that MOAA recommends that the Committees
amend the SCRA to clarify the private cause of action that a pri-
vate right of action exists under the SCRA authorizing a service-
member or dependent to file suit.

The DoD has also vetted the language in this legislation.

Our servicemembers should be given the right, the opportunity
to devote their entire energies to the defense of the Nation when
they are deployed. They should not have to worry about whether
their homes are being foreclosed, their rights are being prejudiced,
their families are being evicted because they are deployed in the
service to our country. A right that cannot be enforced is no right
at all. A right without a remedy is no right at all. The SCRA
should have real teeth or it is meaningless.

Denying individuals a private right of action to enforce their
rights under the SCRA threatens the readiness of our armed forces
and is fundamentally unfair.

Thank you again for allowing me the chance to testify on this
bill.

[The prepared statement of Congressman Miller appears on
p. 47.]

Mr. PERRIELLO. Thank you, Mr. Miller and Mr. Jones for your
advocacy on this. Mr. Loebsack, you are now recognized.
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STATEMENT OF HON. DAVID LOEBSACK

Mr. LoOEBSACK. Thank you, Chairman Perriello and Ranking
Member Boozman, Members of the Committee, thank you for invit-
ing me to testify before this Subcommittee, and in particular on
H.R. 3554, the “National Guard Education Equality Act,” which
would amend the Post-9/11 GI Bill to first include title 32 service
in the calculation of benefits under the Post-9/11 Bill, and second
provide a full 4-year college education to Members of the National
Guard who are discharged with a service-connected disability.

The landmark Post-9/11 Veterans Educational Assistance Act not
only expresses our Nation’s gratitude to our men and women in
uniform, it will also help to make this generation of veterans part
of our country’s economic recovery.

As a former college professor, I know firsthand the impact a col-
lege education can have on both individuals and families. It opens
doors and it broadens opportunities and it is critical to the strength
of our military, as well as the future of our economy.

As the representative of Iowa’s Second Congressional District
and a Member of the House Armed Services Committee, I have had
the distinct honor to meet many members of the Iowa National
Guard. I have seen them respond to the devastating floods that in-
undated my district in 2008, and I visited with them in Iraq and
Afghanistan. The dual role of the National Guard in both our
homeland and national security is unique among our Armed
Forces, and it has only increased since the 9/11 attacks.

The National Guard is no longer a strategic reserve, it is an
operational one. These soldiers and airmen secure our air space, re-
spond to disasters, and deploy overseas in support of our efforts in
Iraq and Afghanistan, yet the Post-9/11 GI Bill did not recognize
the dual role of the National Guard. It counts only their national
security service, that is their title 10 service overseas in Iraq, Af-
ghanistan, and other strategic locations. It overlooked the role the
National Guard plays in federally-funded homeland security mis-
sions under title 32, including airport security missions directly
after the 9/11 attacks, protection of U.S. air space as part of Air
Sovereignty Alert, disaster response in instances such as Hurricane
Katrina, and border security as part of Operation Jump Start.

By not including title 32 the Post-9/11 GI Bill, also overlooked
the active Guard and Reserve (AGR). AGRs provide the full-time
support that is necessary to keep our National Guard ready to re-
spond to missions at home and abroad. Yet while their counter-
parts in the Reserve accrue eligibility for the Post-9/11 GI Bill
through their AGR service, National Guard AGRs serving under
title 32 do not.

To put it simply, federally-funded essential homeland security
missions are performed by our National Guard every day. Their
service to our Nation should in fact be counted toward their Post-
9/11 GI Bill benefits.

Furthermore, the Post-9/11 GI Bill made a commitment to recog-
nize the service and sacrifice of those servicemembers who are dis-
charged with a service-connected disability providing them with a
full 4-year college education. However, under current law, only
those servicemembers who are discharged under title 10 are eligi-
ble for this benefit.
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Members of the National Guard with a service-connected dis-
ability are discharged under title 32 even if they sustain their inju-
ries while serving under title 10. As a result, they do not currently
receive the full slate of benefits that they deserve.

To address these inequities, I have introduced the “National
Guard Education Equality Act,” H.R. 3554. This bill recognizes, as
I have already mentioned, the service of our National Guard, sol-
diers, and airmen by counting homeland security missions in first
the calculation of benefits under the Post-9/11 GI Bill and pro-
viding second a full 4-year college education to members of the Na-
tional Guard who are discharged with a service-connected dis-
ability.

The “National Guard Education Equality Act” recognizes and
honors the contribution of the National Guard to both our home-
land and our National security. It ensures that the roughly 30,000
National Guard soldiers and airmen who are not currently receiv-
ing the full GI benefits they deserve are able to take advantage of
the opportunities a college education provides.

I should mention that this bill has over 30 bipartisan cosponsors
and has been endorsed by the Iraq and Afghanistan Veterans of
America, the National Guard Association of the United States, the
Enlisted Association of the National Guard of the United States,
the Veterans of Foreign Wars, and the American Legion.

And Mr. Chair, I would like to ask that these letters of support
from each of these organizations be included in the record as well.

I urge the Subcommittee’s support for H.R. 3554 and I thank you
for allowing me to testify thank you. Thank you very much.

[The prepared statement of Congressman Loebsack, and ref-
erenced letters, appear on p. 49.]

Mr. PERRIELLO. Thank you, and so ordered on submitting the let-
ters.

Mr. Connolly, thank you for joining us, you are now recognized.

STATEMENT OF HON. GERALD E. CONNOLLY

Mr. ConNOLLY. Thank you, Mr. Chairman, and Members of the
Subcommittee, and once again Ranking Member Boozman, good to
see you again today, having testified before a different Committee
where you were present the other day.

I want to thank you for inviting me to testify on what is called
the “Helping Active Duty Deployed (HADD) Act of 2009,” H.R.
2874, which I introduced earlier this year with my fellow Vir-
ginians: Congressman Perriello and Congressman Nye.

As you know, deployment or change of station orders to leave
one’s home, community, and family are exceptionally difficult and
disruptive. During times like that, we as Members of Congress and
our Nation as a whole should be doing everything we can to sup-
port our troops and their families. That is why I was shocked when
I met with a group of veterans and was informed that
servicemembers are being charged penalties when a deployment
forces them to terminate contracts for things like cell phones, resi-
dential leases, and even college tuition.

I find it very difficult to understand why brave men and women
putting their lives on the line, responding to the country’s call
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would be charged an early termination fee when deployment, not
choice, necessitates the cancelation of such contracts and leases.

Based on those conversations, I introduced the HADD Act to pro-
vide three additional protections consistent with those already pro-
vided by the servicemembers Civil Relief Act.

First, to build upon action taken by the previous Congress allow-
ing servicemembers to terminate an individual cell phone contract
without penalty, my bill would compliment that by extending the
same protection from early termination fees to family cell phone
plans as well.

In addition, the HADD Act will provide consistent protections for
troops who need to terminate residential and motor vehicle leases
due to deployment or change of station.

The SCRA already permits the cancelation of motor vehicle
leases and prohibits early termination, but it does permit
cancelation of residential leases, and does not provide the same
protection for early termination fees. Just as with automobile
leases, servicemembers are not choosing to end these contracts be-
fore they are fulfilled, they are doing so because they have been or-
dered by the U.S. Government to deploy into combat or change sta-
tions and they should not face a penalty for obeying that call.

Working with Chairman Filner and Members of the Veterans’ Af-
fairs Committee staff, I was able to work with the House Armed
Services Committee to amend the National Defense Authorization
Act of 2009 to include these two provisions of the HADD Act, and
I am hopeful the language will be retained in the conference report.

The final provision of the HADD Act would assist
servicemembers in obtaining a refund for the unused tuition paid
to an institution of higher education should they have to deploy or
relocate in the middle of a semester. Just as the Post-9/11 GI Bill
preserves the educational opportunities for our returning veterans,
this provision of the HADD Act would have preserved the opportu-
nities of those being called into service.

Mr. Chairman, these are protections that have been identified by
our veterans to make their transition into combat or a new station
that much easier. These are simple requests for us to fulfill given
the tremendous sacrifice we ask of them.

The HADD Act has the endorsement of the Iraq and Afghanistan
Veterans of America, which worked with me to draft this legisla-
tion, and I am pleased to say with CTIA, the Wireless Association,
which has endorsed the legislation through correspondence to my-
self and the Members of the Subcommittee. They would like some
modifications to some of the provisions. I am happy to pledge to
work with them and Members of this Subcommittee to do just that.

And I thank the Members of the Subcommittee for inviting me
here today to testify on this important endeavor.

[The prepared statement of Congressman Connolly, and ref-
erenced information from IAVA, appear on p. 53.]

Mr. PERRIELLO. Thank you, Mr. Connolly. With that we will rec-
ognize Members of the Subcommittee for 5 minutes of opening re-
marks, starting with Mr. Adler.
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OPENING STATEMENT OF JOHN H. ADLER

Mr. ADLER. Mr. Chairman I thank you, and I thank the Ranking
Member Mr. Boozman and the Members of the Subcommittee.
Thank you all for the opportunity to speak in support of my bill,
H.R. 2416, the “Success After Service Act.”

We are currently experiencing the worst economic climate since
the Great Depression. The Nation’s unemployment rate has
reached or exceeded 9.7 percent, the highest it has been in 23
years. The number of unemployed Iraq and Afghanistan veterans
is now at least at 11.3 percent, which is almost the same as the
number of servicemembers currently deployed abroad. And it is
even worse in terms of unemployment in my State of New Jersey,
where the unemployment rate among Iraq and Afghanistan vet-
erans is at 14 percent. Our heroes certainly deserve better. They
deserve our help, not just our gratitude.

Many servicemembers are returning home to this tough economic
climate in search of career opportunities that can support them-
selves and their families. Some will search for work among existing
jobs, while others will attempt to forge their way by starting a
small business of their own.

I think we all know that small businesses are the backbone of
our economy and they have an important role to play in our coun-
try’s economic future. We should incent servicemembers to live the
American dream by pursuing their entrepreneurial spirit and start-
ing the small businesses, which will aid in our broad economic re-
covery.

I have introduced H.R. 2416, the “Success After Service Act,” to
increase the opportunities that are available to veteran-owned
small businesses and service-disabled veteran-owned small busi-
nesses (SDVOBs) in obtaining contracts and subcontracts from the
Department of Veterans Affairs.

H.R. 2416 seeks to empower veteran small business owners by
setting aside a set percentage of VA contracts in the Federal supply
schedule for all qualified veteran-owned businesses. These set
asides are the types of incentives, which will positively influence
the marketplace by encouraging servicemembers to start new busi-
nesses to deliver services needed to meet the VA’s goals.

We must ensure that our veterans, who so selflessly served our
country, are given the opportunity to succeed after their service.

H.R. 2416 will not only serve as a token of appreciation to these
brave men and women from a grateful Nation, but also as a tool
to empower these veteran entrepreneurs to re-ignite our economy
once again.

This measure has strong bipartisan support. It reflects the will
of the Congress, Members of Congress who want to work together
without regard to party labels to help our heroes.

Mr. Chairman, Ranking Member Boozman, I once again thank
you for your time and consideration.

[The prepared statement of Congressman Adler appears on
p. 42.]

Mr. PERRIELLO. Thank you, Mr. Adler. Mr. Teague.
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OPENING STATEMENT OF HON. HARRY TEAGUE

Mr. TEAGUE. Yes, Chairman Perriello and Ranking Member
Boozman and fellow Subcommittee Members, thank you for allow-
ing me to have this opportunity today to speak on behalf of H.R.
3561. I believe that this bill does exactly what this Subcommittee
is supposed to be doing, creating economic opportunity for our vet-
erans.

H.R. 3561 increases the flight training education assistance al-
lowance for tuition and fees from 60 percent to 75 percent. Re-
cently, program costs for this training have risen, but the benefit
has not risen to keep up with the increased cost.

In my home State of New Mexico, the flight schools that offer
this program tell me that a student can expect to pay anywhere
from $60,000 to $90,000. So in a State where the median family in-
come in my State is $48,798, it is becoming more difficult for vet-
erans to utilize this program and get a good job as a result.

By increasing funding for this program by 15 percent, we can
open doors for veterans who need help and assistance and deserve
it after serving our country.

I believe that this bill is a ccommonsense solution to a problem
that we are facing, and I hope that I can garner support from my
colleagues and pass this legislation into law.

I would like to take this time to thank the staff members of the
Economic Opportunity Subcommittee who lent their expertise dur-
ing the drafting of this bill, and I thank Congresswoman Herseth
Sandlin and Ranking Member Boozman for the opportunity to ad-
vance this bill.

This concludes my testimony and I am happy to answer any
questions you may have regarding H.R. 3561.

[Th]e prepared statement of Congressman Teague appears on
p- 43.

Mr. PERRIELLO. Are there any additional questions or comments
on the first panel? To the first panel, thank you very much for tak-
ing the time from your busy day.

Mr. BoozMaN. Well, I would just like to say, Mr. Chairman, that
I really do appreciate the Members bringing forward these bills,
and I think it is just a great example that these individuals are
really working hard to make the life of our servicemen and women
a little bit easier, and we really do appreciate their hard work and
their efforts in that regard.

Mr. PERRIELLO. Well thank you very much. I want to thank you
as Ranking Member for being a great mentor and supporter for
those of us who are new to the Committee to be able to translate
what we are hearing from veterans in our community into func-
tional legislation, and we really appreciated that support.

I want to thank all the Members who joined us on the first panel
for their efforts and their commitment to our Nation’s veterans. We
look forward to working with you in the future.

We now invite panel two to the witness table.

Joining us on our second panel of witnesses is Ms. Lynn Schu-
bert, President of the Surety and Fidelity Association of America
(SFAA); Mr. Mark Walker, Assistant Director, Economic Commis-
sion, the American Legion; Mr. Justin Brown, Legislative Asso-
ciate, Veterans of Foreign Wars of the United States; Mr. John Wil-
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son, Associate National Legislative Director, Disabled American
Veterans (DAV); Mr. Rick Weidman, Executive Director for Policy
and Government Affairs, Vietnam Veterans of America (VVA); and
Ms. Christina Roof, National Deputy Legislative Director of
AMVETS.

In the interest of time and courtesy to all the panelists here
today, we ask that you limit your testimony to 5 minutes, focusing
on your comments and recommendations. Your entire written state-
ment has been entered into the Committee record.

Ms. Schubert, you are now recognized for 5 minutes.

STATEMENTS OF LYNN M. SCHUBERT, PRESIDENT, SURETY
AND FIDELITY ASSOCIATION OF AMERICA; MARK WALKER,
DEPUTY DIRECTOR, NATIONAL ECONOMIC COMMISSION,
AMERICAN LEGION; JUSTIN BROWN, LEGISLATIVE ASSO-
CIATE, NATIONAL LEGISLATIVE SERVICE, VETERANS OF
FOREIGN WARS OF THE UNITED STATES; JOHN L. WILSON,
ASSISTANT NATIONAL LEGISLATIVE DIRECTOR, DISABLED
AMERICAN VETERANS; RICHARD F. WEIDMAN, EXECUTIVE
DIRECTOR FOR POLICY AND GOVERNMENT AFFAIRS, VIET-
NAM VETERANS OF AMERICA; AND CHRISTINA M. ROOF, NA-
TIONAL DEPUTY LEGISLATIVE DIRECTOR, AMERICAN VET-
ERANS (AMVETS)

STATEMENT OF LYNN M. SCHUBERT

Ms. ScHUBERT. Thank you, Mr. Chairman, Ranking Member
Boozman, Members of the Subcommittee, thank you very much for
having us here to testify on a matter that is critical to the surety
industry, to the construction industry, and to small veteran-owned
and controlled contractors.

SFAA is a statistical and advisory organization with more than
450 members who write collectively the vast majority of surety
bonds that are issued in the United States both Federally and on
State projects. We are here to provide our assessment of whether
or not the surety bond provisions in H.R. 294 would achieve the ob-
jective of promoting small veteran-owned and controlled businesses
and how to enhance the bonding of small veteran-owned and con-
trolled contractors.

We support the intent of this bill and are committed to estab-
lishing this. In fact, one of our members just wrote a $9 million
bond for a veteran-owned business down in Florida just a few days
ago.

The bill as drafted, however, will not achieve its intended pur-
poses, and in fact would hurt the very businesses that it is de-
signed to help.

To understand our concerns you must first understand just what
performance and payment bonds actually are and why they are re-
quired by the Federal Government, all State governments, and
most local governments for public construction.

A performance bond secures the performance of a contractor’s ob-
ligation to complete the contract itself. A payment bond secures the
contractor’s obligation to actually pay the laborers, the subs, and
the suppliers on that project. It is a three-party agreement. The
contractor enters into a contract with the Federal Government
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agency and the surety guarantees the performance of that contract.
If the contractor defaults on the contract, the surety actually per-
forms. The contractor then is liable to the surety for the amount
paid on its behalf.

Although these bonds are written by insurance companies, the
product is similar to a letter of credit or a guarantee that someone
provides for a friend’s loan that they might be taking out.

Therefore, in order to decide whether the surety is going to write
the bond or not, they have to look at the entire business of the con-
tractor, and whether they believe that contractor can perform the
work. Because that is who they are going to be standing behind.

The Federal law requiring these bonds on Federal construction
projects, the Miller Act, requires that the performance bond be in
the amount of the contract price, and that the payment bond also
be equal to the performance bond, the amount of the contract price.
This bill, however, would prohibit the same level of taxpayer and
worker protection to be required from small veteran-owned and
controlled contractors. It would allow bonds of no more than 50
percent of the contract price, whether the business was acting as
a prime or a subcontractor, and also would allow a prime con-
tractor to furnish a bond on behalf of its sub.

There are fundamental problems with these proposals that are
addressed in detail in our written testimony. In that testimony, we
explain how surety bonds are underwritten and priced and the
principles behind surety bonds.

We would welcome the chance to meet further with the Members
of the Subcommittee and staff to discuss these principles, as well
as some of our proposals regarding access to bonding for small vet-
eran-owned and controlled contractors.

For today, however, let me merely highlight some of the facts.

First, reducing the bond size will not increase access to surety
bonds nor reduce the price of these bonds.

Second, since the subcontractor’s bond is to benefit the prime and
not the government, a prime contractor is not going to provide a
bond on behalf of its subcontractor. Federal law doesn’t even re-
quire the subs to provide those bonds.

And third, and probably most importantly, reducing the bond
size actually harms the small contractors that this is intended to
help.

Prior to 1999, the payment bond posted under the Miller Act was
in an amount less than 100 percent of the contract price. In fact,
at a sliding scale that was capped at $2.5 million, subcontractors
were not adequately protected and many refused to work on Fed-
eral projects. They then approached Congress with their concerns
and the Miller Act was amended to have the payment bond equal
the performance bond. There is excellent testimony in the Congres-
sional Record on these concerns.

The statutory bond requirements throughout our country were
put in place to ensure that contractors working on projects funded
with taxpayers’ dollars are qualified to complete the work and pay
their laborers and subs. And to ensure that if they do not complete
that work and pay those subs that a surety steps into its place and
does those things.
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Sureties evaluate the contractors and provide the necessary
bonds. However, not all contractors have ready access to the surety
bond industry and not all are financially stable enough to perform
the jobs they wish to undertake.

Our written testimony describes numerous types of programs
that SFAA and the surety underwriters and producers have under-
taken at the State, Federal, and local level to address access to sur-
ety bonds for small and emerging contractors. We have imple-
mented the programs around the country and they are working. In
some cases it has helped contractors get their first bond, in other
cases to increase the size of bonding that they currently have.

We would be happy to work with the VA on a similar project for
veteran-owned and controlled contractors.

Education and access are not enough. Suffice it to say that Fed-
eral construction projects are being let at sizes that are much too
large for small contractors to perform, they are being bundled into
projects that are much too large to be performed, and these things
must be changed. We have a number of proposals in our written
testimony to address those major fundamental concerns, and we
would very much like to work with Veterans Affairs and the Sub-
committee in implementing some of those procurement changes
that need to be adopted, as well as some educational and access
programs both through the Small Business Administration (SBA),
the U.S. Department of Commence, and the VA, and put them all
together into one coordinated effort, which was proposed by a bill
passed in February of 2008, H.R. 4253, that would coordinate all
of these small business programs.

Thank you for your time today, and we will be happy to meet
with you or answer any questions.

[The prepared statement of Ms. Schubert appears on p. 55.]

Mr. PERRIELLO. Thank you, Ms. Schubert.

Mr. Walker welcome back to the Subcommittee, you are now rec-
ognized for 5 minutes.

STATEMENT OF MARK WALKER

Mr. WALKER. Thank you, Mr. Chairman, Ranking Member
Boozman, and Members of the Subcommittee, thank you for this
opportunity to present the American Legion’s views on the several
pieces of legislation being considered by the Subcommittee today.
The American Legion commends the Subcommittee for holding a
hearing to discuss these very important and timely issues.

I would like to say that the American Legion supports H.R. 1169,
H.R. 1182, H.R. 2416, H.R. 2614, H.R. 2696, H.R. 2874, H.R. 2928,
H.R. 3223, H.R. 3554, H.R. 3561, and H.R. 3579.

The American Legion believes the increase in grant money for
specially adapted housing and automobiles will provide severely in-
jured veterans with a specific quality of life that they are entitled
to.

The American Legion believes enacting the legislation that deals
with VA business practices will provide capable veteran services,
disabled veteran businesses the maximum practicable opportunities
to compete and receive contracts from the VA.

The American Legion supports the amendments to the
Servicemembers Civil Relief Act that will protect military spouses
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from income tax liability, give these spouses the ability to vote by
absentee ballot in his or her legal residence, as well as clarify the
servicemembers’ right to bring personal cause of action for damages
against violators of SCRA.

The American Legion also supports veterans having apprentice-
ship and on-the-job training programs added to the Post-9/11 GI
Bill. We also believe this new education benefit should be expanded
to include title 32, active Guard and Reserve.

The American legion supports the increase in funding for flight
training, and believes the Veteran Advisory Committee on Edu-
cation should be reauthorized so this independent body can con-
tinue to analyze and develop intelligent practical solutions to dif-
ficult issues and to present the solution to VA senior leadership
and Congressional Members and other stake holders.

Last, the American Legion supports the proposed increase in re-
porting fees payable to schools that veterans are receiving edu-
cational assistance from the VA. The increased funding could assist
with more staffing, provide better equipment, or allow school’s cer-
tified officials to attend training or other workshops.

The American legion has no official positions on H.R. 294,
H.R. 2461, and H.R. 3577 at this time.

The American Legion appreciates the opportunity to present this
statement for the record. Again, thank you Mr. Chairman, Ranking
Member Boozman, and Members of the Subcommittee for allowing
the American Legion to present its views on these very important
issues today.

[The prepared statement of Mr. Walker appears on p. 60.]

Mr. PERRIELLO. Thank you very much.

Mr. Brown, you are now recognized for 5 minutes.

STATEMENT OF JUSTIN BROWN

Mr. BROWN. Thank you, Chairman. Chairman, Ranking Member
Boozman, Representative Bilirakis, on behalf of the 2.2 million
members of the Veterans of Foreign Wars of the United States and
our Auxiliaries, I would like to thank this Committee for the oppor-
tunity to testify. The issues under consideration today are of great
importance to our members and the entire veteran population.

The economic downturn has impacted the entire Nation, and no-
where is it more demoralizing than with our recently separated
veterans. The most recent monthly survey from the Bureau of
Labor Statistics highlighted the dire situation facing America’s
newest veterans. There are only 9,000 fewer unemployed Post-9/11
veterans in the United States than there are servicemembers in
Iraq and Afghanistan. That’s 185,000 unemployed veterans, com-
pared to 194,000 Operation Enduring Freedom and Operation Iraqi
Freedom servicemembers.

The economic stimulus may or may not be working, but it surely
is not working for America’s veterans.

In March of this year, the Veterans of Foreign Wars testified be-
fore this body that the economic stimulus was largely circum-
venting this at-risk population. We worked with the Senate prior
to passage of the economic stimulus in an attempt to pass legisla-
tion that would help America help veterans in the economic stim-
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ulus and through these tough times. However, these changes never
occurred.

In consideration of this, and the startling unemployment num-
bers for Post-9/11 veterans, the VFW requests that any and all
Federal stimulus money be subjected to the same requirements it
currently is as if it were directly spent by the Federal Government.

Federal laws relating to veterans preference and contracting are
being circumvented by distributing large sums of Federal money in
the form of State grants.

The VFW believes expansion of any government workforce as a
result of stimulus funds should be bound, as a condition for use of
Federal dollars, to adhere to all veterans’ unemployment laws; spe-
cifically the Veterans Employment Opportunity Act and any gov-
ernment contracts awarded due to Federal stimulus funding should
be bound to set aside 3 percent of all such contracts and sub-
contracts for disabled veteran-owned small businesses as required
by Public Law 106-50. Any company that receives a contract of
more than $100,000, and was funded in any part from the Federal
stimulus, should also be bound by the Jobs for Veterans Act.

Our Nation’s economic stimulus package should not be a mecha-
nism for skirting Federal veterans’ employment and small business
laws. Less than one-half of the total stimulus dollars have been dis-
tributed and this needs to be corrected immediately.

We have submitted our views on the 14 bills in question. Mr.
Chairman, this concludes my testimony, and I will be pleased to re-
spond to any questions you or the Members of this Subcommittee
may have. Thank you.

[The prepared statement of Mr. Brown appears on p. 63.]

Mr. PERRIELLO. Thank you. Mr. Wilson, you are now recognized
for 5 minutes.

STATEMENT OF JOHN L. WILSON

Mr. JoHN WILSON. Thank you, Mr. Chairman and Members of
the Committee. I am glad to be here this afternoon on behalf of the
Disabled American Veterans to present our views. We are pleased
to support various measures insofar as they fall within the scope
of our mission. I would like to address these bills in my testimony
today: H.R. 294, H.R. 1169, and H.R. 2461.

The first bill the “Veteran-Owned Small Business Promotion Act
of 2009,” H.R. 294, reinstates and modifies this program. While
this bill would repeal the authority to make direct loans, it instead
grants loan guarantees for qualified veterans. It would also address
several other issues faced by veteran-owned small businesses, such
as reducing the minimum disability rating eligibility from 30 per-
cent to 10 percent, increasing the maximum loan guarantee from
$200,000 to $500,000, authorizing VA to subsidize loans to reduce
interest rates by up to one-half percent, limiting performance bond
requirements for construction alteration or repair of any VA public
building or public work, and other benefits.

Veterans, particularly those with service connected disabilities,
have difficulty obtaining financial support. The Small Business Ad-
ministration established the Patriot Express Loan Initiative to help
veterans obtain business loans up to $500,000 and to qualify for
SBA’s maximum loan guarantee of up to 85 percent of the loan
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value of $150,000 or less, and 75 percent for loans more than
$150,000. Unfortunately, lenders require collateral to secure the 15
percent to 25 percent of the loan not covered by the SBA guar-
antee.

It was the Independent Budget’s recommendation that the VA
establish a loan guarantee program similar to the VA’s Home Loan
Guarantee Program to provide recently discharged veteran entre-
preneurs the security needed to establish a small business, even
though they may be starting with little or no income or collateral.

While H.R. 294 would not authorize loans, it does provide VA-
backed loan guarantees. Once bond issues are resolved, this worthy
legislation will provide an important tool to help eligible veterans
in these difficult economic times.

The second bill is H.R. 1169, which addresses both specially
adapted housing and the purchase of automobiles and their adapt-
ive equipment. It increases from $12,000 to $36,000, the maximum
amount authorized the VA can provide for those veterans eligible
for specially adapted housing features; from $60,000 to $180,000,
the amount authorized for the construction of specially adapted
housing; and from $11,000 to $33,000, the amount authorized for
purchase of automobiles and adaptive automobile equipment.

The Specially Adapted Housing provisions of H.R. 1169 is in
agreement with one of two provisions of DAV’s Resolution No. 176,
which seeks an increase in specially adapted housing grants, and
we applaud the increase that this bill provides.

We would also ask for the Committee’s consideration by amend-
ing this bill to also provide for automatic annual cost of living ad-
justments, the second provision of Resolution No. 176. Such an
amendment would allow this program to keep pace with an ex-
panding economy, eventually, and would be most beneficial to eligi-
ble veterans.

Regarding the sections of H.R. 1169 dealing with the purchase of
automobiles and adaptive equipment, it is in agreement with the
DAV’s Resolution No. 171. The current grant of $11,000 represents
only 39 percent of the average cost of an automobile today. This
bill, if enacted, would raise the maximum amount to $33,000. The
IB identified $22,800 based on 2007 data as the amount needed to
restore the automobile allowance to 80 percent of the average cost
of a new automobile. DAV endorses this increased amount to a
maximum of $33,000.

The third bill is H.R. 2461, the “Veterans Small Business
Verification Act.” This bill stipulates that those requesting inclu-
sion in the VA’s database as veteran small business owners, are
also granting permission for the VA to verify their eligibility as a
result of that request. Such a database is critical to Federal agen-
cies when they certify veteran status and ownership. We, therefore,
support this bill.

We do, however, respectively request it be amended to also re-
quire Federal agencies to certify veteran status and ownership
through the VA’s Vendor Information Program before awarding
contracts to companies claiming to be veteran or service-disabled
veteran-owned small businesses. Government agencies need a one-
stop access to identify such small businesses. This bill, if amended,
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would not only provide the reliable database for just such usage,
but also a one-stop access point for government agencies.

That concludes my statement, and I look forward to any ques-
tions you may have.

[The prepared statement of Mr. Wilson appears on p. 66.]

Mr. PERRIELLO. Thank you very much, Mr. Wilson.

Mr. Weidman, welcome back, you are now recognized.

STATEMENT OF RICHARD F. WEIDMAN

Mr. WEIDMAN. Thank you, Mr. Chairman. I would like to asso-
ciate VVA with the remarks from our distinguished colleague from
the VFW, because the use of the stimulus funds, it is much deeper
even than described. It is not only a veteran-owned small business,
the stimulus fund is basically freezing out small businesses across
the board, and Federal procurement officers, contracting officers
across the board are being instructed to go to the stimulus funds
and disperse those first before going to dispersing of the regular
fiscal year 2009 monies. And as you know, the stimulus package
specifically precludes any special provision for small business.

So we have talked to the White House about it, we have talked
to the National Economic Council about it, and we will continue to
press on that front, and it would help greatly if in fact this Com-
mittee went on record as saying something needs to be done about
all stimulus funds. Expenditures in the future must focus on small
business and those amounts that are given to the States in great
chunks should also be adjusted to 23 percent going to small busi-
ness, and 3-percent minimum going to service-disabled veteran
business owners. So I want to thank the VFW for their leadership
in this area.

In regard to the specially adapted housing and specially adapted
automobile grants, Mr. Boozman, I thank you for your leadership
in proposing this legislation, and particularly I want to commend
you that instead of a small increment, that you took a major chunk
and raised it significantly to bring it up to date, so that in fact it
is useful to those most profoundly disabled veterans who need
ic}%ese alleged indications of funds in order to lead a fairly normal
ife.

And similarly, Chairman Filner, in introducing the proposed leg-
islation to increase the amount for reporting by institutions from
$11 to $50 per will help significantly.

While we are on that, I hope that the Committee will some time
this Congress, if not this session, look to the issue of establishing
veterans offices. All that you have done and which is extraordinary
in the last Congress and this with the Post-9/11 GI Bill is extraor-
dinary in terms of helping people go to school limited only by their
own drive and their own hard work as to which school they can get
in to. But the key is not getting in school, the key is graduates
from school and getting the degrees. And re-establishing the vet-
erans offices as was done in the seventies, at that time was funded
by the Department of Health, Education and Welfare, where there
is tutoring, where there are places for people to gather, where
there are lay counselors, if you will, or other students, upper
classmen who will help them through. We know that the veteran
clubs are making a huge difference where they are well organized,
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but they are not well organized everywhere, and we need that kind
of support in order to optimize the huge investment, and it is an
investment not an expenditure, that we have made in the tuition
in paying for the Post-9/11 GI Bill. So we thank you for you.

In regard to the “Veterans Small Business Verification Act.” Both
VVA and the Veterans Entrepreneurship Task Force have consist-
ently wanted the CVE or Center for Veterans Enterprise database
to be the gold standard in the Federal Government. The reason
why we have not pushed this in this Congress is we are having so
many problems with the backlog on verification period there, num-
ber one, and number two is some things that were not spelled out
in the legislation before were—seemed to make sense, although
they don’t make any sense business wise, in terms of imposing re-
quirements of the owner being on site. Those were addressed in the
bill that has been introduced by Mr. Buyer, and we are grateful for
that. You don’t have to be on site to be in control of the business
today. That is certainly the case. And yes, you can be in full control
of more than one business at a time.

So we commend Mr. Buyer for his “Veteran-Owned Business Pro-
motion Act,” and would also support that with two reservations.
One is we are not sure that the way in which the surety bonding
market works will accommodate the 50 percent, that that is not the
way to get to where we need to get to. And second, that both this
legislation and any other, veterans’ preference in employment is
not an affirmative action group, a motivation behind it. It is not
to make up for social economics. And the same thing is true when
it comes to business. It is a reward by the Nation for services ren-
dered and sacrifices made. It is a wholly different philosophic basic,
and we would object at any point to being treated as socially and
economically disadvantaged, because that is not the philosophic
basic for 106-50, nor for veterans’ preference in Federal hiring, nor
for letting contracts, and we would urge that we instead develop
a way where contract officers, particularly during the last quarter
of the year when so many contracts are let, can reach and directly
contract with service-disabled veterans on a par with any other
group.

Mr. Chairman, I am over time, and I thank you for your indul-
gence, and be happy to answer any questions, sir.

[The prepared statement of Mr. Weidman appears on p. 69.]

Mr. PERRIELLO. Thank you very much. Ms. Roof, you are now
recognized for 5 minutes.

STATEMENT OF CHRISTINA M. ROOF

Ms. Roor. Thank you. Mr. Chairman, Ranking Member
Boozman, and distinguished Members of the Subcommittee. On be-
half of AMVETS, I would like to extend our gratitude for being
given the opportunity to discuss and share with you our views and
recommendations at today’s hearing.

The Committee has my full statement for the record addressing
all pieces of legislation. So in the interest of time I will limit my
statement to three bills.

On a side note, AMVETS applauds the efforts of the Sub-
committee on their continued commitment to creating an environ-
ment of stability and evenhandedness within our veterans’ commu-
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nity so that they may pursue and thrive in their business and edu-
cational endeavors.

AMVETS supports H.R. 1169. Just as section 2604 of the Hous-
ing and Economic Recovery Act of 2008 modestly increased the
adaptive housing benefits for disabled veterans by $2,000 in sub-
section (B) and 10,000 in paragraph 1, H.R. 1169 stands to dra-
matically improve upon those initial steps and improve the lives of
thousands of veterans and their family.

While AMVETS applauds any increase to these benefits, we be-
lieve this bill genuinely sets forth the changes needed to bring
these benefit amounts into the 21st Century and help align them
to the actual costs of living today.

AMVETS strongly recommends the immediate implementation of
these changes and that they shall apply with respect to payments
made in accordance with section 2102 of title 38, as well as, being
reflected in the Secretary’s established residential home cost-of-con-
struction index for the purposes of this subsection.

AMVETS also urges these benefit amounts to be regularly re-
viewed by this Committee to ensure that they stay current with the
actual costs of living.

AMVETS also lends our support to H.R. 2461, introduced by Rep-
resentatives Herseth Sandlin and Ranking Member Boozman. This
bill sets forth the standards of business verification and trans-
parency that has been needed. As AMVETS has urged in prior
hearings, the integrity of VA’s procurement process must be pro-
tected, and this bill stands to do that. This bill will also protect vet-
eran-owned businesses from loss of awards due to possible
untruths or unverified statuses in ownership.

AMVETS agrees with the timetables laid out by H.R. 2461, but
has concerns on whether VA has an accurate and dependable sys-
tem and enough trained staff in place to handle the initial heavy
workload of verification and data processing.

As we have very recently seen with the rollout of the Post-9/11
GI Bill, backlogs are occurring. There needs to be a temporary plan
of action in place and possibly temporary or maybe even reassigned
trained staff to assist with the initial high volume verification proc-
ess. As with the implementation of any new procedure, difficulties
and errors can arise. However, AMVETS believes that VA can over-
come any of these hurdles as long as there is an appropriate action
plan in place.

Once again, AMVETS commends the Chairwoman and Ranking
Member Boozman for leading the way in a call for transparency
and accountability as it relates to Federal procurement.

Finally, AMVETS strongly supports H.R. 1182 introduced by
Congressman Carter. AMVETS believes this bill is vital in sup-
porting our servicemembers and their families well being. Cur-
rently, some SCRA protections are extended to military spouses re-
garding certain service contracts, housing agreements, and protec-
tion from eviction. However, AMVETS would respectfully like to re-
mind the Committee that our servicemembers population has
changed significantly since the SCRA was originally enacted.

It is in the opinion of AMVETS that for our legislative system
to work correctly and to assist those for who it was written, it must
be kept up to date. Just as many of the pieces of legislation dis-



24

cussed today will update current legislation to reflect changes in
our servicemember and veteran population, the SCRA must mirror
these changes as well. We most not forget that military families
sacrifice parts of their lives, without complaint, so that their
spouses may selflessly uphold the rights and freedoms that allow
us to meet here today.

Finally, AMVETS urges the Committee to continue on their great
endeavors of helping our veterans and military communities.

And that is my testimony for today. Thank you.

[The prepared statement of Ms. Roof appears on p. 70.]

Mr. PERRIELLO. Thank you very much, and thanks to all of you
for your ongoing advocacy and for your time today.

Let me begin with Ms. Schubert. Just to clarify, it is your posi-
tion that the amount of the bond is not going to affect the avail-
ability within the program? If so, does this mean that no matter
how much the bond is lowered the business will still not be able
to secure a bond in the situations you described?

Ms. SCHUBERT. The size of the bond is 100 percent of the con-
tract price. It is not that you reduce the size of the bond as much
the percentage. An evaluation of a surety in determining whether
to write a bond or not is based on the entire contract and whether
the contractor can perform that contract. So when the surety
makes its initial determination whether to write it or not write it,
it is based on the size of the contract, and it is not based on what
percentage of the contract price the bond is.

Bonds are available, and what we would like to do is to continue
to work to make sure that contractors can develop and grow and
be able to obtain those bonds.

Mr. PERRIELLO. Along those lines, what is your opinion of the
SBA Surety Bond Guarantee, which guarantees bonds for contracts
up to $5 million covering bid, performance, and payment bonds for
companies unable to secure bonds through regular commercial
channels?

Ms. ScHUBERT. The SBA Bond Guarantee Program provides a
very valuable service. The use of the bond program has waxed and
waned over the years based on attention to it within the adminis-
tration and also the market, whether bonds are readily available
in the marketplace or whether a government program is needed.

There are changes that are needed in the Bond Guarantee Pro-
gram, but the current staff that has been working on that program
for the last few years has made amazing strides, and we have been
working very closely with them on that.

There are some significant fundamental changes that need to be
made in the program. For example, there are currently two dif-
ferent programs that probably should be merged into one. The
amount of the bond guarantee should be increased. The SBA and
the stimulus package increased the guarantee for the loan pro-
gram, but did not increase the size of the guarantee for the bond
program, and they reduced the fees for the loan program, but they
didn’t reduce the fees for the bond program. Both of those things
would make a considerable difference in assisting small businesses
to get bonds through the guarantee program.

Mr. PERRIELLO. Thank you. For the various VSOs, I have a cou-
ple of questions. One, are there concerns in any of the bills, includ-
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ing Mr. Miller’s, that if it were to pass that some employees might
be hesitant to hire servicemembers? Are there concerns about unin-
tended consequences in terms of hiring members of the National
Guard and Reserves?

Mr. BROWN. Thank you, which I remember. Could you just give
me the bill number really quick?

Mr. PERRIELLO. H.R. 2696.

Mr. BROWN. We only have 14, so my apologies.

Mr. PERRIELLO. Understood.

Mr. WEIDMAN. If I may offer a general comment. That that is the
biggest problem right now, is many employers, particularly large
employers, what they are saying privately is we are going to take
good care of the people we already have, but we are not going to
go hire anymore. And we are hearing that from the military job
boards and from the other people who are in the placement busi-
ness of those who are active duty or continuing on in the Guard
and Reserve rather. And you can make it illegal, but that is not
the issue. Because you are never going to prove a negative, you
know, about why somebody didn’t hire someone, particularly when
we have high unemployment.

So we need to flip this on the head, if I may suggest, Mr.
Perriello, and we have proposed to the Small Business Committees
on both sides of the Hill that they move toward doing employer in-
centives for having Guard and Reservists. That would include mon-
eys to train a replacement for the period of time that the individual
was deployed, and to retrain the individual when they return, and
you can do it through tax breaks. We give tax breaks for all kinds
of o(tiher things, and this is one of the things that we need to re-
ward.

There are about 10 percent of the Nation’s employers who are
bearing 100 percent of the burden of this war for the portion car-
ried by the National Guard and Reserve, and we need to equalize
that burden among all employers, sir.

Mr. BROWN. And Mr. Chairman, just to follow up. I would agree
with most of Rick’s sentiments. I think on the front end incentives
always help in consideration of hiring veterans. There is a tax
break for very recently separated servicemembers. I think that
could either be extended or increased.

But I think overall most of the individuals we are talking about
in regard to SCRA are already employed. I think employees already
know about the Uniformed Services Employment and Reemploy-
ment Rights Act, so if they are hesitant to hire people due to cur-
rent laws in place, they probably already are. I don’t think that
passage of this legislation would necessarily greatly increase or
lessen that risk. Thank you.

Mr. PERRIELLO. Also to any of the VSOs, under H.R. 3223, Mr.
Buyer’s proposal, how many businesses should a veteran be al-
lowed to have before being disqualified for business set asides, if
any, and is that a concern?

Mr. WEIDMAN. It is actually not a concern to us. Let me just take
an example. We have the current chair of the GSA Advisory Com-
mittee on Veterans Small Business who also sits on the overall—
John Moliere. John has three businesses. And CVE refused to
verify two of those businesses. And one of them is he divided his
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Federal business into that which is essentially clerical and that
which is highly skilled and does basically black contracts. And so
there is a reason why he divided both. Does he run both compa-
nies? Absolutely, which he is known about being a control freak. I
know he is in charge of both of those. And he has a third company
that deals with business to business as opposed to business to Fed.
There is a good reason why the overall enterprise is organized the
way in which it is. And I can assure you that John is very much
in control of all three elements of it.

So the judgment that you can’t control X number of businesses
I think, I just find it fallacious and flies in the face of entrepre-
neurship in general, and flies in the face of modern practices in
management where you don’t have to be on site at any given time.

Our National President of Vietnam Veterans of America really is
our Chief Executive Officer, but he lives in New York City. I can
assure you that he is very much in control of the entity.

Mr. PERRIELLO. Should there be any distinction at all between
those that have been verified in terms of that role and those that
have applied but not been verified in terms of the veteran-owned
status?

Mr. WEIDMAN. Not until they eliminate the backlog. We have
talked to the Secretary about this, we have talked to John Ging-
rich, the Chief of Staff at VA, they have yet, unfortunately they are
naming a new head of Office of Small and Disadvantaged Business
Utilization (OSDBU), and that process is taking much longer than
it takes, unfortunately. And they have reorganized that office with
the departure of the previous incumbent, Scott Denison, who ren-
dered great service and essentially did three jobs, and they broke
the job into three so that there will be a head of the Center for Vet-
erans Enterprise and then there will be a head of OSDBU and then
a person to head up both divisions. So those people have yet to be
named. And apparently they are waiting to make some of the
changes until then. That is one.

Two, is just last week they started—a contractor finally started
work to assist them with the verification process. But until such
time as they can eliminate that backlog on the verification of vet-
eran-owned service disabled veteran-owned and ownership in con-
trol we think it would be unfair, and it already is having a dis-
criminatory effect about those who are stuck in the queue versus
those who already have the little medallion. And at VA, they know
that people are stuck in the backlog.

The rest of the Federal Government, many people now are al-
ready contract officers are looking as to whether people are verified
are not, and if you are not verified, they are passing over those
folks. So we need to get this problem solved. And like I say, we
brought it to the attention of Secretary Shinseki and his people re-
peatedly. They say they are doing their things and we will see in
the next 30 days whether they can really knock this backlog down
and eliminate it, sir.

Mr. PERRIELLO. One last question before I recognize the Ranking
Member. Looking at H.R. 2416 for a moment, with the issue about
VA’s purchasing of goods and services through the Federal supply
schedule. Are there any concerns that this could restrict the VA’s
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acquisition choices? I am referring to H.R. 2416. Perhaps Mr.
Walker, could you address?

Mr. WALKER. I couldn’t comment on that as of now. But the rea-
son that we are supporting the bill is we want to give the max-
imum opportunity for veteran service—disabled veteran businesses
to compete and receive these contracts. We think there is a lot of
money being left on the table and we just want to make sure
that—although now we do applaud the VA has reached their goals
and exceeded in some ways, so the VA is doing a good job, but we
want to continue and not make the sort of 3-percent goal, or the
goals that they said some sort of ceiling, but that they continue to
say if the veterans business owners are out there that can compete
and have the capacity, every one of them should be recognized to
compete and receive these contracts.

Mr. WEIDMAN. If I may kick in on that. The problem with the
Federal supply schedule, as you know at the VA any way, the Gen-
eral Services Administration delegates authority to the VA to ad-
minister their supply schedules. We believe that if you delegate it
that you have to adhere to GSA laws, and in fact, VA is invoking
generally what they call value added, which is very subjective, and/
or what is known in some States as a manufacturer’s rule. In other
words, if you don’t manufacture something then you can’t be the
one. What this does is this knocks most small business, not just
veteran-owned small business, out of getting on the VA supply
schedules.

Small business does not make very expensive medical equipment.
Many of the manufacturers of very expensive medical equipment
don’t even have a marketing for us anymore, they work only
through brokers.

So the subjective judgment by the folks at VA, and it is very sub-
jective, I can assure you, as to what is value added and, therefore,
to let those people onto that supply schedule at VA is just wrong.
VA should be adhering to the GSA law, and if they don’t adhere
to it, we have told GSA you should revoke it because these people
are breaking the law.

So the problem is not that people—the problem is getting service-
disabled veterans, small business, and other small businesses on
the supply schedules at the VA.

Insofar as the bill, the limited thing about setting aside 3 per-
cent, we don’t object to that, but what we do object to is the dif-
ficulty that is much more different at VA than elsewhere to get our
people onto the supply schedule itself.

Mr. PERRIELLO. Thank you. Let me recognize the Ranking Mem-
ber Mr. Boozman.

Mr. BoozMAN. Thank you, Mr. Chairman. I appreciate you all in
the sense that so many veteran-owned businesses are small busi-
ness. In fact, I have said the vast majority, and you all would know
the percentage better than I, although I should know it very well,
but you are right, the things that affect small business affect vet-
eran-owned business. Because if they don’t have the opportunity
then you just can’t do it. So I really do appreciate that. And I don’t
say that in a partisan way at all. I think that my colleagues on
both sides would agree with that very much. Any way that you can
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help with us pushing as far as stimulus money or any money to
make things easier really is very, very important.

Small business is the backbone of our economy. And as you guys
know, it is very tough in the real world right now. It is just very,
very difficult, and so our small businesses really are hurting at this
time.

Let me ask you, Mr. Weidman, about this bond situation, the
ability of the prime contractor purchasing the performance bond on
behalf of their subcontractors. Can you help me better understand
that, your perspective as to whether or not that is a good thing or
a bad thing?

Mr. WEIDMAN. The really sticky wicket for a lot of veteran-owned
construction funds is they partner with larger individuals who have
the organizational capacity. However, if their partner, which has
49 percent of the enterprise itself is the one who can get the bond-
ing, then they can’t be considered as Disabled Veteran-Owned
Business for the purpose of the joint enterprise. Am I making
sense?

Mr. BOOZMAN. Yes.

Mr. WEIDMAN. So that they have the organizational capacity,
they have the expertise in order to get the job done, but they can’t
get the bonding because they don’t have the wherewithal, or even
though they may have a successful track record at smaller jobs. So
it becomes a conundrum, if you will, about how do you get the
bonding because otherwise you can’t bid? And if you partner with
somebody who can get the bonding, but they are the ones who have
to provide all the bonding, then you are getting knocked out of
being a Service-Disabled Veteran-Owed Business and, therefore,
aren’t eligible to compete under the set-aside.

So we need to figure out a number of things it seems to me. One
is for all small business bidding on major Federal construction
projects is mostly handled by the dams. Dams is a better example.
It is almost all Canadian firms now. You know why? Because
American firms can’t get the surety bond, and the Canadian Gov-
ernment gives the surety bond for those things happening. So it is
Americans doing the subs, but the Canadians are the primes on
dams in America. I mean it is crazy.

We have got to figure out a better way to make this work and
where there is need for a government surety bond we can do it,
one.

Two, is at the VA we have seen them waive surety bonds for so-
called jay water ability one contractors. If they can do it for them
there is no reason why they shouldn’t be able to do it in some cases
for service-disabled veteran business owners.

Mr. BoozMAN. So Ms. Schubert, this is the problem. Is there a
ccommonsense simple way to fix that?

Ms. SCHUBERT. There absolutely is. As he was saying originally,
the major concern is that the small contractor gets no-certified as
a small contractor by being in a joint venture with the larger con-
tractor providing the bond. There is a very easy solution to that,
which is you should allow the larger contractor in the joint venture
to be able to provide the access to the bond. Their surety writes the
bond for the entire joint venture, which does two things, as long
as you don’t then say that the joint venture no is longer entitled
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to the small business set-aside. One, you get the project, and two,
the small contractor then develops a relationship with that surety
who begins to understand their capabilities because they are with
them throughout that project and they move into being able to get
the bonds on their own through that surety or through another sur-
ety.

The Bond Guarantee Program is a good example of how the gov-
ernment should be involved in surety bonds, not necessarily pro-
viding a direct bond.

So on this particular bill, if we could amend the language so that
we don’t have prime contractor and subcontractor, but instead we
address the issue of joint ventures it would go a long way to solving
this problem.

Mr. BoozMAN. Good. Hopefully we can work on that. And again
that is encouraging.

So let me put you guys on the spot just a little bit. We have a
lot of bills that are very worthwhile, many of them involve PAYGO.
I want to hear from all of you if you would comment. If we do have
a limited amount of money to offsetting things, what would be your
order of preference? I mean, are there some bills that are more im-
portant they others? I get put on the spot all the time, so it is okay
for you guys.

Mr. WEIDMAN. Well some of the bills don’t have a major cause.
Like the spouses bill.

Mr. BoozMAN. Exactly.

Mr. WEIDMAN. We should do that just because—as was said, I
spent a lot of time at Walter Reed in Bethesda with the young peo-
ple, and it is the individual soldier or Marine who gets hit, but it
is the whole family that has to recover. And the families do pay an
enormous price. And anything we can do in the bills currently
pending before this Subcommittee aren’t costers.

In terms of priority, it always has to be for those who are the
most disabled, and so the adaptability grants have to come first.
And second, those things cost money. The big one here is of course
the putting $1 billion into business loans. The question is whether
or not that is an investment or is that an expenditure? Now, I
know that the CBO, the Congressional Budget Office, doesn’t care
and they don’t distinguish between it, but I think that the use of
the GI Bill is a good example. It is good investment to invest in
veteran-owned small business.

Perhaps one way to leap the cost of that dilemma is to do a guar-
antee revolving fund. And I would be glad to work with the Com-
mittee on that. That wouldn’t be dissimilar to a bill that was spon-
sored almost a decade ago for multiple-family transitional housing.
And essentially what it did is provide an overall guarantee that
then would attract—make it probably to attract private capital.
And it seems to me that that might be something that would be
more useful.

But the crux of the issue is for veteran-owned and particularly
for service-disabled veteran-owned, securing capital is a son of a
gun. And when your lender finds out that they can’t garnish your
compensation, this is particularly for 100 percenters, a lot of them
just don’t want anything to do with you, particularly traditional
banks. And so it is very difficult to get initial funding, and even
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more difficult to get the all essential what is known as mezzanine
funding. In other words, you have got it up and running and you
need to take the next steps in terms of expanding in order to be
able to sustain the business, and this is tough for all small busi-
ness, but it is particularly tough to service disabled is to get the
funding to take the next step so you can make the business sus-
tainable over a multi-year period.

Mr. BoozMAN. Mr. Brown.

Mr. BrROWN. Thank you for the question, Ranking Member
Boozman. Some of these aren’t going to cost a lot of money. We
have SCRA fixes. We should be able to get those done.

The big one on the table that I see that is going to cost some
money would be H.R. 3577, and that is the fix for the title 32
Guard and Reservists. These guys, many of them already should
have been eligible. We have our men and women who have fought
overseas and are not eligible for the GI Bill. I think that is a gim-
mick.

But you know, also getting some of the stimulus money to small
businesses, especially veterans. Veterans hire veterans. And you
know, as far as economic fixes, that is really where I think we
should be looking is the stimulus and regulating Public Law 10-
650. It has been 10 years since we passed Public Law 10-650 and
we are still not even half way there. We are not even at 1.5 per-
cent. And so I think those are the things that really could help un-
employment for America’s veterans. Thank you.

Mr. BoozMAN. Very good. Mr. Walker?

Mr. WALKER. I would say title 32 is our main priority for the Le-
gion as well, along with the adaptability for housing. And I think
also that we, although it is a small change, but the increase for re-
porting fees for the school certifying officials. We think they are
overloaded and they need some assistance, and we think that
would be well worth a few funds that would go there.

Mr. BoozMAN. Very good.

Mr. JoHN WILSON. And I would be pleased to respond on the
record to that question, sir.

[Mr. Wilson subsequently provided the following information:]

My review of the legislation and preference ranking focuses on those bills that I

supported in my testimony, which fall within the scope of the DAV missions as they
relate to the needs of service-connected disabled veterans.

Order of Preference

1. H.R. 1169, addresses specially adapted housing and purchase of automobiles
and their adaptive equipment
2. H.R. 294, Veteran-Owned Small Business Promotion Act of 2009

I naturally defer questions regarding PAYGO to the due consideration of Con-
gress.

Mr. BOOZMAN. Sure.

Ms. Roor. Which bill numbers were yours again? I am kidding.
Just real quick. I think I agree with Justin and Rick. Some of those
are going to be really not that difficult to get through and not cost
a lot of money, but I don’t think it is fair necessarily to put one
class over another one.

But some bills that do stand out to us are again H.R. 1182, the
military spouses residency. That should be pretty easy in the long
run to get done. Also H.R. 1169. That is so past due. Bring rates
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up to where they should be to help these men and women who
come home and need to be able to sustain a good quality of life.

Mr. WEIDMAN. Those eligible under chapter 32 should have been
included in the original GI Bill, and to some degree there was rec-
ognition of that in a phrase that was coined bid Bob Norton, “Same
hostile fire, same benefits.” But the same is true, the decision
about whether or not you say in the States in the Contiguous
United States, and that is where you are most needed or you go
into the combat theater is usually not the servicemembers choice.
And in many cases they would rather go deploy because their unit
is going, but operations require that their particular skills are most
useful to the war effort some place else that is not in the combat
theater of operation, and they shouldn’t be penalized for that. Same
service, same benefits.

We need to rectify it. If we have got to wait for an emergency
appropriation, an emergency supplement in order to establish that
next February then so be it, but it needs to be made equal across
the board. Because even counting the Guard and Reserve, it is 1
in 100 Americans who are wearing the uniform today and we need
to recognize that service and sacrifice.

Mr. BoozMAN. Good. Thank you, Mr. Chairman.

Mr. PERRIELLO. Let me reclaim the time for a couple of ques-
tions. One for Ms. Roof and Mr. Brown.

On the issue about some of this work with small businesses.
Should we be asking the SBA to provide better services or should
we be looking to create sort of a mini SBA within a VA system?

Ms. ROOF. I am going to have quite an extensive answer for that,
so I would like to submit that to you in writing for the record.

[Ms. Roof subsequently provided the following information:]

I believe we should be asking not only SBA, but OFCCP, DOL, and all agencies
involved with veteran entrepreneurship to provide better services to our veteran
community. These services should include, but not be limited to, outreach and edu-
cation on available resources, better loan programs, new business and entity forma-
tion education, and more staffing to meet the increasing number of veterans enter-
ing into self owned businesses. I think that placing all of the responsibility solely
on SBA would be a misuse of available programs and staff already in place, but not
being used correctly. I do not necessarily believe that an entire new agency is war-
ranted, however I do believe that through agency partnering and proper delegation
of responsibilities throughout the agencies all ready in place can be very beneficial
in fully meeting the needs of our SDVOSB and VOSBs. The best way to develop
a stronger program is not necessarily through more studies, but going back to basics
by bringing together key figures and solid data from SBA, OFCCP, VA, DOL, OPM,
and all other agencies tasked with providing services to SDVOSBs and VOSBs. 1
am suggesting these agencies regularly meet and quite basically pool and share all
their ideas, successes and failures, and data to establish what is working, what
areas are lacking, and what areas and activities are being duplicated. Duplication
of efforts is often overlooked and is vital in establishing necessary metrics of any
successful program. Weeding out duplication also allows for the allocation of mis-
used funds to new or improvements to current initiatives. There seems to be an
overwhelming, self proclaimed, lack of or nonexistent communication and exchange
of the most basic data between agencies that are all suppose to be working toward
a common cause. This does not seem reasonable, nor cost effective in meeting the
needs of our veteran entrepreneurs and providing the best programs, outreach, and
assistance that, at minimum, expected and outlined by law and Federal regulation.
The resources and staff are not necessarily the most adequate in meeting the huge
increase in the VOSB community since 1996, however I think it would be a vital
mistake and misuse of appropriations not to thoroughly examine all programs cur-
rently in place and to use all the years of experience and data that is all ready out
there. Establishing a solid centralization of many of these activities and responsibil-
ities to better track accountability and transparency will, if done correctly, will im-
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mensely benefit our veterans’ business community. I believe they will see faster
than normal results and start benefiting from a system based on accountability,
transparency, and communication. I believe it is important to add, that this Com-
mittee be tasked with holding all parties involved accountable to timelines and re-
sults if the suggested partnering and/or shifting of responsibilities was to occur. I
also believe that the Committee be permitted to take the necessary actions they find
fitting if certain individuals or agencies do not openly and actively participate in the
betterment of services we owe our SDVOSB and VOSB communities.

Mr. BROWN. Mr. Chairman, I think it is a very good question and
one that has been tossed back and forth. Should a robust business
program for veterans be in the VA or should it be in the SBA or
should we ask the SBA to do more? I think to ask the SBA to do
more without additional resources is going to be tough. Their fund-
ing is for veterans to my understanding is very low. After they es-
sentially pay their overhead they don’t have a lot for veterans’ pro-
grams. And in fact, the House did pass a bill this year to dramati-
cally increase that funding, but I don’t think it has gone anywhere
in the Senate.

So it is a good question. I think the answer is it needs to be one
or the other, but either way it needs to be an expanded veterans
business program for both training and then access to those con-
tracts and enforcement of Public Law 10-650 and the other veteran
small business laws that are out there. Thank you.

Mr. WEIDMAN. Vietnam Veterans of America has favored and we
have it as one of our top four legislative priorities is creation of a
fourth division of the VA that would be the economic opportunities
administration. We need to get the GI Bill and vocational rehabili-
tation away from comp and pen and away from the give me
mindset and focused on helping people become as independent as
possible. We need to greatly expand CVE and find a way to include
the loan fund or a version of the loan fund that was proposed by
Mr. Buyer in legislation before this Subcommittee. And frankly,
have much better relationship and expand the employment place-
ment specialists that are associated with VA vocational rehabilita-
tion. There are only 62 currently in the entire Nation. We need to
have many more.

Last, but not least, in that regard is so that—the real point here
is this, is that we only—everybody looks to the VA, people don’t
look to the SBA for any part of veteran services, one.

Two is there is no organizational capacity after the ravages of
the last 20 years at SBA. They just don’t have the staff, much less
staff with expertise as a general rule at the service delivery point
at the district office. What does exist in every Congressional dis-
trict is at least one of the 1,000 small business develop centers and
some way of incentivizing the development centers to meet the spe-
cial needs of veterans may be the way to do it.

Last, but not least, I just want to say it is not Bill Elmore. I
mean he is not seven people to serve the entire veterans constitu-
ency including Admin. I mean, I don’t care who you are, you can’t
d}(l) the Nation with seven people no matter how good you are to do
that.

So the resources have not been there at SBA. They have more
resources at VA. And each has a piece of that. I don’t think you
need to have either or ultimately. SBA is going to be what it is and
we should increase the organization and the capacity, but we be-
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lieve very strongly that we need an overall economic opportunities
administration as part of the VA that has a robust center for vet-
erans enterprise and it is closely coordinated with the small busi-
ness develop centers, the PTACs, and other resources that are out
there across the country to help veteran entrepreneurs get what
they need when they need it in order to succeed at business.

Mr‘} PERRIELLO. Mr. Boozman, do you have any additional ques-
tions?

Mr. BoozMAN. I don’t think at this time. What we would like to
do, we have got a couple things though that we probably will sub-
mit in writing if that is okay and see if you guys can help us out
in that regard. Thank you.

Thanks very much for being here as always, the panel was very,
very helpful.

Mr. PERRIELLO. Thank you, we will submit additional questions
in writing. Thank you so much for testifying before the Sub-
committee, your feedback on legislation before us today, and for
your dedication to our Nation’s veterans. Thank you very much.

We now invite panel three to the witness table.

Mr. BoozMAN. We now invite the panel three witnesses to the
table. Joining us on our third panel is Mr. Keith Wilson, Director
of the Office of Education Service, Veterans Benefits Administra-
tion, U.S. Department of Veterans Affairs. Mr. Wilson is accom-
panied by Mr. John Brizzi, Deputy Assistant General Counsel; Ms.
Gail Wegner, Acting Director, Office of Small and Disadvantaged
Business Utilization; and Mr. Ford Heard, Executive Director, Cen-
ter for Acquisition Innovation Office of Acquisition and Logistics,
U.S. Department of Veterans Affairs.

Your full written statements will be entered into the record as
well.

Mr. Wilson, we welcome you back, and you are now recognized.

STATEMENT OF KEITH M. WILSON, DIRECTOR, OFFICE OF
EDUCATION SERVICE, VETERANS BENEFITS ADMINISTRA-
TION, U.S. DEPARTMENT OF VETERANS; ACCOMPANIED BY F.
JOHN BRIZZI, JR., DEPUTY ASSISTANT GENERAL COUNSEL,
OFFICE OF GENERAL COUNSEL, U.S. DEPARTMENT OF VET-
ERANS AFFAIRS; AND GAIL WEGNER, ACTING DIRECTOR, OF-
FICE OF SMALL AND DISADVANTAGED BUSINESS UTILIZA-
TION, U.S. DEPARTMENT OF VETERANS AFFAIRS

Mr. KeEiTH WILSON. Chairman Perriello, Ranking Member
Boozman, good afternoon. I am pleased to be here today to provide
VA’s views on pending legislation. I regret VA did not have suffi-
cient time to formulate Departmental views on five measures, H.R.
1169, H.R. 3554, H.R. 3561, H.R. 3577, and H.R. 3579. However,
we are pleased to provide written views as well as cost estimates
for the record.

[The VA failed to provide the Departmental views for H.R. 1169,
H.R. 3554, H.R. 3561, H.R. 3577, and H.R. 3579, appear in Post-
Hearing Questions and Responses for the Record, which appears on
p. 104.]

H.R. 2614, the Veterans Advisory Committee on Education Reau-
thorization Act of 2009, extends the current termination date of the
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Veterans Advisory Committee on Education for 6 years, from De-
cember 31, 2009 to December 31, 2015.

VA supports this legislation; the Secretary looks forward to con-
tinuing to receive recommendations and advice from the Com-
mittee.

H.R. 2928 would amend the Post-9/11 GI Bill by adding a new
section to provide benefits for apprenticeships and on-the-job train-
ing.

VA supports allowing individuals to qualify for the Post-9/11 GI
Bill to receive benefits for OJT and apprenticeship training, subject
to Congress identifying offsets for any additional costs. However,
we do have reservations about this bill, as drafted, as outlined in
my written testimony, and we would be pleased to work with the
Subcommittee to formulate appropriate legislation.

H.R. 1182, H.R. 2874, and H.R. 2696 cover areas under the juris-
diction of the Department of Defense, Department of Justice, and
the Department of Education. The VA defers to those agencies re-
garding the merits of those bills.

H.R. 294 would re-authorize the Small Business Loan Program
for service-disabled veterans with disability ratings of at least 10
percent. VA supports reauthorization of the loan program in order
to increase employment opportunity for veterans and to promote
economic stabilization by encouraging the establishment and ex-
pansion of veteran-owned small businesses.

However, VA believes that a partnership with the Small Busi-
ness Administration through an inner agency agreement would be
a more preferable mechanism in order to gain the benefits of SBA’s
expertise in administering business loan programs.

Section 4 of the bill would align VA’s contracting processes for
veteran-owned small business with SBA’s section 8(a) Program. VA
is unclear of the intent of the provision. Under 38 U.S.C. 8127, vet-
eran-owned small businesses already have priority over section 8(a)
contractors. Veterans’ achievements under 38 U.S.C. 8127 since its
mid-2007 effective date demonstrate that the new program’s
sourcing priority is helping to ensure equitable consideration of vet-
eran-owned small businesses in VA contracts.

VA is concerned that the proposed provision would create confu-
sion and have unintended negative consequences on existing au-
thorities. For those reasons, VA does not support H.R. 294.

H.R. 2416 would mandate VA use Federal supply schedules to
meet the goals established by the Secretary under statute. We can-
not support this bill since would be far too restrictive for VA acqui-
sition operations and would remove any business discretion that
VA contractor officers have to consider other acquisition vehicles
such as competitive set asides, soul source awards, or full and open
market competitions when appropriate.

H.R. 2461, the “Veterans Small Business Verification Act,” would
amend title 38 to clarify VA’s responsibility to verify the veteran
status of the owners of small businesses concerns listed in the VA
database.

VA awarded a contract for VA Verification Program Advisory and
Assistance Services and the contractor became fully operational in
July 2009. The contractor will benchmark the existing verification
process and recommend improvements.
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In addition, the U.S. Government Accountability Office is com-
pleting its own review of the verification program. The cost to
verify the 17,000 businesses in the database in the time frames
contemplated would be approximately $12 million annually.

For the foregoing reasons, VA does not support enactment of this
bill. However, we would be pleased to work with the Subcommittee
to formulate appropriate legislation.

H.R. 3223 would require a VA contracting officer to award a con-
tract to a small business concern owner and controlled by veterans
using other than competitive procedures in specified circumstances.

VA believes that the proposed language would be too restrictive
and would remove necessary business judgment that would be
made at the discretion of VA contracting officers to acquire goods
and services by the best means available for an applicable acquisi-
tion.

Additionally, permitting part-time ownership, remote ownership,
or ownership of multiple businesses by a single eligible party in-
creases the likelihood that businesses controlled by ineligible par-
ties may receive contract awards from the Department. For those
reasons VA does not support the enactment of H.R. 3223.

Mr. Chairman, that includes my statement. I would be happy to
ﬂnswer questions you or other Members of the Subcommittee may

ave.

[The prepared statement of Mr. Wilson appears on p. 71.]

Mr. PERRIELLO. According to your testimony you are concerned
about the on-the-job training bill, that it does not clarify how
monthly rates should be established and that you recommend a
basic amount to help determine a monthly benefit rate similar to
how chapter 30 is determined. If the legislation would take this ap-
proach, would you have a recommendation?

Mr. KeEITH WILSON. We would have a recommendation to tie it
to the current rate, which is the existing chapter 30 rate.

Mr. PERRIELLO. If a monthly benefit rate similar to what is used
f(})lr % chapter 33, can the VA use its current payment system in
that?

Mr. KEITH WILSON. I would have to provide a written response
for the record. We would need to look into the details of our IT
technology.

[The VA subsequently provided the information in the Post-Hear-
ing Questions and Responses for the Record, which appears on
p. 104.]

Mr. PERRIELLO. Okay. You state that the VA does not have a cur-
rent system to pay OJT and apprenticeship for chapter 33. What
is the difference between the current OJT under chapter 30 and
then the potential of this new one?

Mr. KEITH WILSON. The amount of dollar benefit that is paid out
is the same; however, the mechanism in which we pay to calculate
the benefit and pay the benefit is done separately in what we have
put together in an interim solution for chapter 33 benefits, and
that interim solution was based on paying schools, IHLs, largely in-
dividuals into granting programs.

Mr. PERRIELLO. On the small business side, in your written testi-
mony you state that the proposed language under H.R. 3223 would
change the wording in section 8127 from “may” to “shall.” You say
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that that change would be too restrictive. In your opinion does
changing the current wording from “may” to “shall” benefit or hurt
the veteran-owned small businesses?

Mr. KEITH WILSON. I would like to request Ms. Wegner respond
to that question, please.

Ms. WEGNER. Thank you for your interest, sir. We believe that
the acquisition community in the Department of Veterans Affairs
has strongly shown their support for veteran-owned businesses, for
that reason we would like for them to have the flexibility to choose
whether to non-competitively negotiate with a veteran or service-
disabled veteran-owned business as a permitted under 8127 or to
compete the requirement.

Mr. PERRIELLO. Does the VA have personnel and expertise to set
up a program as outlined in H.R. 294, the “Veteran-Owned Small
I%lusiness Promotion Act?” This would be essentially the mini SBA
idea.

Ms. WEGNER. We like the idea of a stronger partnership with the
Small Business Administration. We in the Office of Small and Dis-
advantaged Business Utilization rely heavily upon the expertise of
the small business development centers in assisting veterans in es-
tablishing more successful businesses. So anything that we can do
to promote greater collaboration and communications with the SBA
offices, especially those offices that promote government con-
tflacting requirements and manage the SBDCs, we would like to do
that.

Mr. PERRIELLO. It is our understanding that VA only needed as-
sistance in completing the business verification backlog and then
VA would be able to handle the incoming applications with the peo-
ple in place. Is that correct?

Ms. WEGNER. We do have a number of applications that are cur-
rently in process. We have made great strides in the past 60 days
to gain additional resources that will enable us to process those ap-
plications more quickly. Does that answer your question, sir?

Mr. PERRIELLO. I think so. Well can you explain why it would
cost $12 million annually to process the 17,000 businesses in the
database?

Ms. WEGNER. We do have an estimate of how those costs are de-
rived and would be happy to provide that to you.

[The VA subsequently provided the information in the Post-Hear-
ing Questions and Responses for the Record, which appears on
p. 104.]

Mr. PERRIELLO. And related to that, did the VA hire a contractor
to assist with the business verification backlog? And if so, when is
that proposed to be finished?

Ms. WEGNER. To be finished? It is not going to be finished for a
while, Mr. Chairman. Actually we have multiple contractors who
are assisting us at this point in time. You have already received
information about our advisory and assistance services contractor
who is looking at the entire program as we have currently devel-
oped it, comparing it with other set aside programs at the Federal
level and also in commercial sector to see if we can learn from best
practices and apply those to our verification program.

In addition to the advisory and assistance services contractor we
also have the services now of an on-site survey company that will
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go out and do inspections of the applicant businesses, and we have
most recently acquired additional supplemental labor to process ap-
plications. So we have got lots of contractors ready to go and tackle
our inventory.

Mr. PERRIELLO. Let me just ask one last question. It has been
stated that in the regular world people can have as many busi-
nesses as they would like. Is the set aside program an artificial
world with set asides for specific groups not found in the regular
world? Or in the regular world there is no competition restriction
for contracts? How do we compare these worlds?

Ms. WEGNER. The set aside world as you have heard today has
lots of rules on it, specifically with regard to who you can partner
with and how you can partner with those other entities. We heard
mention earlier of joint ventures and the restrictions that are
placed upon a business owner seeking to establish a joint venture
agreement. Currently if you partner with a large company that will
disqualify you from being able to participate in a set aside require-
ment being issued by a Federal agency.

So that has created some conflicts and some loss of opportunity
for some businesses, especially with regard to bonding. So there are
artificial requirements in the set aside world that don’t apply in
full and open competition.

Another example of those restrictions concerns the limitations on
subcontracting. In a full and open competition a business owner
can win an award and subcontract as much as he or she wants to.
In a set aside competition where a business owner wins that award
they have to agree to perform X amount of labor with their own
workers or with workers from a like company. That has been an-
other major impediment. And the owners come to the small busi-
ness development centers, and the advocates for small business
and say, “Why are these extra rules placed upon us?” I don’t know
the answer to that question. All I know is that the Federal acquisi-
tion regulation is the guidance that the acquisition community fol-
lows and we need to conform to that.

Mr. PERRIELLO. Let me recognize Ranking Member Boozman.

Mr. BoozMAN. I guess my question would be, Ms. Wegner, how
many businesses have applied? I guess I would like to know how
many have applied and then how many have we approved.

Ms. WEGNER. I can give you that answer. I didn’t bring the an-
swer of how many businesses applied only once. I can tell you with
certainty that as of today we have received 4,772 applications. Of
those applications that we received we have approved 1,726 as of
today. We have excluded from consideration 500 applications be-
cause they came from business owners whose character of military
service could not be identified in the Veteran Benefits Administra-
tion’s database. That is about 10 percent of everybody that got ap-
proved.

Mr. BoozMAN. Right.

Ms. WEGNER. And we have denied for consideration about, let us
see, a little over 100 businesses have been denied, 122 to be exact.

Mr. BoozMAN. Okay. So the other thing would be in the last year
how many have we gotten approved? What I would like to know
is, you know, if you look at this last year, your approval rate versus
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who you project we are going to do in the next year with the in-
creased staff.

Ms. WEGNER. Oh, sure. With the additional support that we now
have and with our new ability to work from alternate work envi-
ronments, which gets us out of our telephone coaching requirement
in the CVE, we estimate that we are going to be able to raise our
processed application weekly estimate from what we have histori-
cally done, which is 50 applications per week, to if we exercise all
options with our contractor support, we will be able to go up to
1700 applications a month. So that is going to go from 50 to about
400 applications a week.

Now that is going to be a real challenge, and part of those chal-
lenges are, you know, administrative. Where are we going to put
the people? Are we going to keep up with the administrative proc-
esses? But I am feeling, as some of you may be aware, we encoun-
tered some surprising challenges in the first year of this program.
At this point in time we are feeling much better about the Depart-
ment’s ability to actually get the work done on time and properly.

Mr. BoozMAN. Good, very good. Mr. Wilson, I support Mrs. Kirk-
patrick’s bill to extend the Advisory Committee. Are you happy
with the current make up of the board? Do you feel like that that
is appropriate? Do we need to make some changes in that regard?
What is your recommendation?

Mr. KeEITH WILSON. I believe we have a good make up in the
board. We have got diverse representation. We have a high level
of expertise in that area. And we don’t have problems recruiting
folks to dedicate their time to being on the Advisory Committee. So
we are satisfied.

Mr. BoozMAN. Let me ask. SFAA mentioned agreements with
several Federal agencies to promote small businesses. If a similar
venture was concluded between VA and SFAA, which VA office
would be the appropriate office to manage such a program?

Mr. KeEiTH WILSON. I will ask Ms. Wegner to respond to that,
please.

Ms. WEGNER. And Ms. Wegner has no answer for you, sir, but
we will certainly get one after this meeting.

[The VA failed to provide the information for the record.]

Mr. BoozMAN. Thank you very much. SFAA mentioned their
willingness to work with VA to promote veteran-owned small busi-
nesses. Would the Department welcome such assistance, and who
would be the point of contact at the Department? And that might
be another—go ahead.

Ms. WEGNER. I will take that hat temporarily. In the history of
the Small Business Program for veterans we have heard contin-
ually that bonding is a problem.

Mr. BoozMAN. Right.

Ms. WEGNER. Knowing that there is now an education program
established through SFAA we can incorporate that in VA’s Small
Business Program to train our contractors through Federal con-
tractor certification. So we can own that. Education is one that I
don’t think we are going to have an issue with. The other part we
will need to get back to you on.
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Mr. BoozMAN. Okay, very good. Well as you said, I think we all
agree that that is a problem, and it does seem that working to-
gether it is a very solvable problem.

Okay, thank you, Mr. Chairman.

Mr. PERRIELLO. Let me just go back to one other question which
many people raise with me and others. The concern about quote
unquote, “rent a vet” scenarios. Is this a valid concern? If so, do
you think that that part-time ownership, remote ownership, and
ownership of multiple businesses contributes to this problem?

Ms. WEGNER. Rent a vet is real and it has been getting worse.
It has gotten a lot worse in my opinion over the past 3 or 4 years
as we have seen other Federal agencies step up their interest and
ability to issue set asides for service-disabled veteran-owned busi-
nesses.

We have a very good relationship with SBA’s Office of Govern-
ment Contracting who provides us on the days that they are issued
with protest decisions, decisions that are being released by their
Office of Hearing and Appeals on protests of eligibility. We get
those on a regular basis, and control is the significant factor in
many of these decisions. So we have used the decisions that we
have on file in our organization to make a decision that says at this
point in time we really do not want to bring part-time owners into
the program. We would like to Reserve that discussion for a later
date after we have had the opportunity to review the other pro-
grams in Federal Government and other commercial sector pro-
grams more carefully to see if they have part-time ownership eligi-
bility.

We do have correspondence from the SBA strongly recom-
mending to us that we encourage full-time ownership as much as
we can, and if we were to make an exception that we would have
to have a statement from the business owner as to why they could
not run the business on a full-time basis.

Mr. PERRIELLO. Thank you all very much for your time and for
your service to our Nation’s veterans. I want to thank everyone
who was part of this hearing today. I look forward to working with
Chairwoman Herseth Sandlin and Ranking Member Boozman, as
well as my colleagues on the Subcommittee and our panelists as we
continue to evaluate the suggestions that were provided to us
today.

This hearing stands adjourned.

[Whereupon, at 3:11 p.m., the Subcommittee was adjourned.]



APPENDIX

Statement of Hon. Stephanie Herseth Sandlin, Chairwoman,
Subcommittee on Economic Opportunity

Today we have a full schedule that includes fourteen bills before us that would
address the unique needs of our veteran population. The bills before us today seek
to: address veteran-owned small business matters; expand protections provided
under the Servicemembers Civil Relief Act; and address the unmet education needs
of our Nation’s veterans.

Included in today’s hearing will be legislation I introduced earlier this year. H.R.
2461, the Veterans Small Business Verification Act seeks to verify that applicants
to the Department of Veterans Affairs’ Vendor Information Pages database, also
known as VIP database, are verified as veteran-owned small businesses or service
disabled veteran-owned small businesses.

As some of my colleagues may know, the Veterans Benefits, Health Care, and In-
formation Technology Act of 2006 requires the Department of Veterans Affairs to
maintain its VetBiz Vendor Information Pages database and verify its applicants as
veteran-owned small businesses or service disabled veteran-owned small businesses.

From the feedback that we have received in a previous Subcommittee hearing, fol-
low-up meetings with VA staff, and veteran’s community, I have been informed that
up until this year veteran or service disabled veteran-owned small business
verification was submitted to the VA on a voluntary basis. Furthermore, once the
firms were registered in the VIP database, they would qualify to receive set-aside
or sole-source awards, regardless if they have been verified.

Because of the current language in the law, there has been misinterpretation of
the requirement on verification of small business ownership. Currently, the VA has
concluded that Public Law 109-461 does not require veteran-owned small busi-
nesses and service disabled veteran-owned small businesses to submit information
for verification, but rather it be voluntary. According to the most recent U.S. Gov-
ernment Accountability Office briefing received by Subcommittee staff in January
of this year:

e Of the 16,500 registered firms, 484 were verified by the VA as veteran-owned

small businesses or service disabled veteran-owned small businesses;

e Four hundred nineteen submitted information to be verified and were pending

verification; and

o Fifteen were denied verification.

I have been informed by Subcommittee staff that VA has begun to verify applica-
tions to their VIP database back in May 2008. In addition, the VA has supple-
mented its staff by hiring contractors to identify best practices in processing applica-
tions to the database, and conduct on-site visits to verify the small business as a
veteran-owned small business or service disabled veteran-owned small business. I
applaud the progress made on verifying existing VIP entries, but more should be
done to ensure our veterans are afforded the small business opportunities Congress
intended then to enjoy.

My legislation seeks to amend Title 38 to clarify current law and require the De-
partment of Veterans Affairs to verify that firms are veteran-owned small busi-
nesses or service disabled veteran-owned small businesses in order to be listed in
the VIP database. Furthermore, it requires that VA notify small businesses within
90 days of the need to verify the status of the small business concern. If after 90
days the veteran status ownership is not verified, the small business concern shall
be removed from the database.

I look forward to receiving feedback on H.R. 2461 and the other bills before us
today.

(40)
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Prepared Statement of Hon. John Boozman, Ranking Republican Member,
Subcommittee on Economic Opportunity

Good afternoon. Madam Chair, I thank you for bringing us together to take testi-
mony on 14 bills including my bill, HR. 1169, a bill that would increase the
amounts available for the Specially Adapted Housing and Auto and Adaptive Equip-
ment programs as well as other bills introduced by Members on our side of the aisle.
We have a lot of ground to cover today so I will merely say that this is a good list
of bills. Obviously there are some major PAYGO issues and some might need some
minor tweaking to accomplish what the authors intend.

I am eager to hear from today’s witnesses so I will yield back.

———

Prepared Statement of Hon. Thomas S.P. Perriello

Good Afternoon—Let me begin by thanking Chairwoman Herseth-Sandlin and
Ranking Member Boozman for holding this important legislative hearing. I appre-
ciate the opportunity to offer testimony in support of my bill H.R. 2928.

On June 30, 2008, Congress successfully passed the Post-9/11 Veterans Edu-
cational Assistance Act of 2008 (Public Law 110-252) to help pay for the full cost
of tuition at 4-year colleges to veterans of the wars in Iraq and Afghanistan. Yester-
day, the Department of Veterans Affairs (VA) announced that it has provided certifi-
cates of eligibility to nearly 200,000 applicants for Post-9/11 GI Bill benefits. I com-
mend the VA on its administration of the program and look forward to working with
the Veterans Benefits Administration to ensure that our veterans continue to have
easy access to the benefits they have earned and deserve.

Although the Post-9/11 GI Bill provides a number of benefits, including licensure
and certification, it does not provide on-the-job (OJT) program benefits.
Servicemembers and veterans interested in OJT benefits would be unable to take
advantage of the Post-9/11 GI Bill and would have to register under the Mont-
gomery GI Bill, Chapter 30 benefit.

On-the-Job Training (OJT) offers veterans and members of the Guard and Re-
serve an alternative to attending a college or university by using their education
benefit to obtain employment training. OJT is training that veterans received while
actually performing a job. This program allows veterans to become gainfully em-
ployed since the job for which they are currently training in, should lead to an entry
level job; additionally while they are training the employer will provide a wage.

H.R. 2928 would amend title 38, United State Code, to provide for an apprentice-
ship and on-job training benefit under the Post-9/11 Veterans Educational Assist-
ance Program. The bill would entitle those veterans enrolled in a full-time edu-
cational program of apprenticeship or other on-job training to a monthly benefit pay-
ment equal to: (1) 85 percent of the national average cost of tuition at an institution
of higher education for each of the first six months of the program; (2) 65 percent
of such amount for each of the second 6 months of the program; and (3) 45 percent
of such amount for each of the months following the first 12 months of the program.

We have an obligation to help those who have defended our country by giving
them the tools they need to rejoin the civilian workforce. H.R. 2928 is a common-
sense bill which will provide America’s veterans with the resources they need to join
the workforce. I would like to thank the VFW, DAV, AMVETS, the Military Officers
Association of America, Student Veterans of America, Iraq and Afghanistan Vet-
erans of America, and the Department of Labor for their support and look forward
to working with you as the legislation progresses. I thank the Subcommittee for
holding this hearing and look forward to answering any questions you may have.

———

Prepared Statement of Hon. Ann Kirkpatrick

Thank you Madam Chairwoman for the opportunity to discuss my bill, H.R. 2614,
the Veterans’ Advisory Committee on Education Reauthorization Act of 2009.

In recent years, Congress has devoted a whole lot of attention to the education
benefits administered by the Department of Veterans Affairs, culminating last year
in the introduction and passage of the Post-9/11 GI Bill.

One of the VA’s most important tools in this fight has been the Veterans Advisory
Committee on Education. This Committee’s mission includes advising the Secretary
of Veterans Affairs on existing education benefit programs and services as well as
recommending new education benefit programs. As the Military Officers Association
of America has pointed out, the Committee was instrumental as the Post-9/11 GI
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Bill was being constructed, including recommendations that limits mirror the na-
tional average cost of a public education as well as earn-as-you-serve provisions. The
Committee is now more important than ever, with Veterans starting to receive edu-
cation benefits under the Post-9/11 GI Bill.

However, the Committee’s charter is currently set to expire on December 31. This
bill reauthorizes the Committee until the end of 2015, allowing it to fulfill its vital
role.

With the help of Veterans service organizations, we are working hard to better
keep our promises to our Veterans, and I have been proud to be a part of it. There
is still more to do to make sure they have the opportunities they have earned, and
reauthorizing this Committee is a useful step in that effort.

Chairwoman, thank you again for the opportunity to speak.

——

Prepared Statement of Hon. John H. Adler

Madam Chairwoman, Ranking Member Boozman, and Members of the Sub-
committee, thank you for the opportunity to speak in support of my bill, H.R. 2416,
the “Success After Service Act.”

We are currently experiencing the worst economic climate since the Great Depres-
sion.

e The Nation’s unemployment rate has just reached 9.7 percent—the highest it’s
been in 23 years.

e The number of unemployed Iraq and Afghanistan veterans is now at 11.3 per-
cent, which is almost the same as the number of servicemembers currently de-
ployed abroad.

e And it’s even worse in my home state of New Jersey, where the unemployment
rate among Iraq and Afghanistan veterans is at 14 percent.

e Our heroes deserve better. They deserve our help not just our gratitude.

Many servicemembers are returning home to this tough economic climate in
search of career opportunities that can support themselves and their families.

Some will search for work among existing jobs, while others will attempt to forge
their own way by starting a small business of their own.

Small businesses are the backbone of our economy and they have an important
role to play in our country’s economic future.

e In addition, we should incent servicemembers to live the American dream by
pursuing their entrepreneurial spirit and starting a small business which will
aid in our broad economic recovery.

e As a key component of small business entrepreneurship, veterans contribute to
our great country’s economy each year with new jobs, new ideas, and new em-
ployment.

I have introduced H.R. 2416, the “Success After Service Act,” to increase the op-
portunities that are available to Veteran Owned Small Businesses and Service-Dis-
abled Veteran Owned Small Businesses in obtaining contracts and subcontracts
from the Department of Veterans Affairs.

H.R. 2416 seeks to empower veteran small business owners by setting aside a set
percentage of VA contracts in the Federal Supply Schedule for all qualified veteran
owned businesses.

e These set asides are the types of incentives which will positively influence the
marketplace by encouraging servicemembers to start new businesses to deliver
services needed to meet the VA’s goals.

We must ensure that our veterans, who so selflessly served our country, are given
the opportunity to succeed after their service.

e H.R. 2416 will not only serve as a token of appreciation to these brave men and
women from a grateful Nation, but also as a tool to empower these veteran en-
trepreneurs and re-ignite our economy once again.

This measure has strong bipartisan support. It reflects the efforts of all of us in
Congress who want to work together, without regard to party labels, to help our he-
roes.

Madam Chairwoman, Ranking Member Boozman, I once again thank you for your
time and consideration.
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Prepared Statement of Hon. Harry Teague

Madam Chairwoman and Ranking Member Boozman and fellow Subcommittee
Members, thank you for allowing me to have the opportunity to speak on behalf of
H.R. 3561. I believe that this bill does exactly what this Subcommittee is supposed
to be doing—creating economic opportunity for our veterans.

H.R. 3561 increases the flight training education assistance allowance for tuition
and fees from 60 percent to 75 percent. Recently, program costs for this training
have risen, but the benefit has not risen to keep up with the increased cost. In my
home state of New Mexico, the flight schools that offer this program tell me that
a student can expect to pay anywhere from $60,000 to $90,000. So in a state where
the median family income in my state is $48,798, it is becoming more difficult for
veterans to utilize this program and get a good job as a result.

By increasing funding for this program by 15 percent, we can open doors for vet-
erans who need help and assistance and deserve it after serving in our country. I
believe that this bill is a common-sense solution to a problem we’re facing, and I
{mpe that I can garner support from my colleagues and pass this legislation into
aw.

I would like to take this time to thank the staff members of the Economic Oppor-
tunity Subcommittee who lent their expertise during the drafting of this bill, and
I thank Chairwoman Herseth-Sandlin and Ranking Member Boozman for the oppor-
tunity to advance this bill. This concludes my testimony and I am happy to answer
any questions you may have regarding H.R. 3561.

———

Prepared Statement of Hon. Bob Filner, Chairman, Committee on
Veterans’ Affairs, and a Representative in Congress from the State of
California

Good afternoon Chairwoman Herseth Sandlin, Ranking Member Boozman and
Members of the Subcommittee. Thank you for the opportunity to speak on
H.R. 3579, legislation to increase veteran reporting fees to institutions of higher
learning.

As many of my colleagues in the Subcommittee know, Congress has made several
changes to education benefits since the enactment of the first GI Bill of 1944. The
same holds true with last year’s passage of the Post-9/11Veterans Education Assist-
ance Act of 2008 to help pay the full cost of tuition at 4-year colleges to veterans
who served after September 11, 2001.

While we have made significant strides to address the most current education
needs of our veterans, we have not addressed the growing demand placed upon cer-
tifying officials responsible in assisting student veterans enroll in a college or uni-
versity program.

My legislation seeks to address this very important issue by increasing the report-
ing fees payable to institutions of higher learning from the outdated $7 per student
to $50 per student that reflects today’s increased demand for expanded services.

As some of my colleagues are aware, there is a growing concern among student
veterans in regards to receiving accurate information on their education benefits
and timely receipt of benefits. I share their concern and am confident that my bill
is a significant piece of the puzzle that will provide school certifying officials with
the needed resources to obtain up-to-date training on the various benefit options
available to student veterans and their dependents. Our Nation’s veterans certainly
deserve the best services their school may provide.

I want to thank my colleagues Chairwoman Herseth Sandlin and Ranking Mem-
ber Boozman for their continued work in the Subcommittee. I look forward to work-
ing with all of my colleagues to provide our Nation’s veterans with education bene-
fits in a timely manner. I would be happy to address any questions you may have.

———

Prepared Statement of Hon. Ciro D. Rodriguez, a Representative
in Congress from the State of Colorado

Thank you Madam Chairwoman for allowing me to speak today on my bill,
H.R. 3577, which will expand the eligibility for Post-9/11 GI Bill Transferability of
benefits to dependents.

Last year Congress passed a ground breaking GI Bill that provides a significantly
increased level of benefits to servicemembers who served at least 90 days of aggre-
gated military service after September 10, 2001.
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This new benefit also provides for the transferability of benefits to dependents.
However, whereas the basic eligibility for the Post-9/11 GI Bill benefits consists of
at least 90 days on active duty after September 10th, 2001, transferability eligibility
is not open to many of those that would otherwise be eligible for Post-9/11 GI Bill
benefits. For transferability, a member must have served at least 6 years on active
duty and be currently on active duty as of August 1st, 2009.

As a general rule, and necessarily so, the servicemember must incur an extended
commitment to serve an additional 4 years in order to transfer those benefits to
their dependents. This provision was included in the final legislation to increase
military retention rates. The Department of Defense has published its rules for
transferability and has made some exceptions to the re-enlistment requirement to
certain servicemembers who are near retirement and unable to fulfill the 4 year re-
enlistment. Specifically, personnel that have approved retirements as of August 1st,
2009, do not incur any further commitment in order to transfer their benefits.

While the option of transferability is a welcomed option for servicemembers who
are eligible to re-enlist, it fails to provide this option to veterans who have honor-
ably served a minimum of 20 years of honorable active duty military service. We
have heard from military veterans asking for a legislative change to current laws
to allow veterans, who served after September 10, 2001, and retired before July 31,
2009, to transfer their benefits to an eligible dependent. They argue that retirees
are most likely in a better position to transfer the benefit considering many have
already received their college education and most likely have children who are eligi-
ble to attend college.

Additionally, this bill would help ensure transferability is granted to those service
men and women who are otherwise eligible for Post-9/11 GI Bill benefits. The eligi-
bility for Post-9/11 GI Bill benefits and for transferability remains the same under
this bill, simply with the expanded date range for those that have retired from the
service after having served for 20 years or more.

Madam Chairwoman, Members of the Economic Opportunity Subcommittee—this
is the right thing to do. Our troops have earned this. More importantly, their fami-
lies have sacrificed their way of life and often careers of their own in order to follow
their military sponsor around the world, from base to base, country to country, and
have stood steadily by as their loved ones went to war. These families deserve the
ability to receive the unused benefits earned by the servicemember.

I appreciate your consideration of H.R. 3577 and ask for your support.

Thank you.

———

Prepared Statement of Hon. John R. Carter, a Representative
in Congress from the State of Texas

Executive Summary

H.R. 1182 extends the same residency rights to military spouses as are currently
extended to active-duty servicemembers. Under current law, active-duty military
members can keep a home state of residence no matter where military orders send
them. However, military spouses do not have these rights, even though they move
right along with their servicemember. This means that every time they move, mili-
tary spouses have to change their license plates and registrations, voter registration,
and even file state and local tax returns in a different state than their active-duty
spouse.

Many of us take for granted the frequent moves that military spouses must make
to support our armed forces and what these moves mean not only in terms of the
headaches and hassles involved in constantly changing residency but also the im-
pact on careers. Studies by the RAND Corp. have found that military wives move
farther and more often than their civilian counterparts; are more likely to be unem-
ployed than the average civilian spouse; and, even if they do find work, tend to earn
less than civilian wives. Moreover, spouses are also much less likely to have their
names on deeds and titles of family property because of the implications of moving
to another state, leaving many feeling like second class citizens.

The Military Spouses Residency Relief Act has the support of the Military Officers
Association of America, Veterans of Foreign Wars of the United States, AMVETS,
the Air Force Sergeant’s Association, and the Military Spouse Business Association.
Additionally, the Congressional Budget Office has determined that this legislation
“will have no significant effect on the Federal budget.”
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This is just one easy way we can support our military spouses, who are instru-
mental to the readiness and strength of our troops.

Madam Chairwoman and Members of the Committee, good afternoon. First, allow
me to thank you for the support you have demonstrated for military spouses by con-
sidering the Military Spouses Residency Relief Act last Congress and again today.
Since we last discussed this issue, I am pleased to acknowledge that with the hard
work and support of Senators Burr and Feinstein this legislation was unanimously
passed by the Senate as a stand alone bill. Your Subcommittee’s action will help
to ensure that these ccommonsense reforms become a reality. This small measure
will provide invaluable relief to numerous military spouses who regularly uproot
their entire lives to accommodate the needs of our Armed Forces.

As you are all aware, the Servicemember’s Civil Relief Act (SCRA) provides basic
civil relief to our men and women in the Armed Services in exchange for their vol-
untary service. These range from relief from adjudication while deployed in combat
to maintaining a single state of domicile regardless of where their military orders
may send them. This state of domicile provides an important stability for our sol-
diers, airmen, and marines. Though their orders may send them to numerous states,
they are able to simplify their state income tax requirements, maintain property ti-
tles, and continue to vote for the elected officials from their hometown. Without the
SCRA protections, the servicemember would have to deal with all of those every
time they move to a military installation located in a different state.

But their spouses—currently not afforded these SCRA protections—must still deal
with those stresses even while faced with the challenge of moving, finding schools
for children, balancing some unsupported relocation costs, and the loss of spouse
earnings as they leave jobs to join the servicemember. However, SCRA protection
is already extended to military spouses pertaining to other moving challenges such
as entering into contracts for phone service and utilities, the ability to break leases,
as well as protection from eviction if they fall behind on bills. This precedence clear-
ly illustrates Congress’ long understanding that spouses are a vital component of
our military readiness and deserving of SCRA protection.

The military has changed since SCRA was first written. We no longer deal with
a primarily unmarried fighting force. It is no longer enough for Congress to provide
relief to just the men and women who volunteered to protect us. The saying “We
recruit the soldier but retain the family” could not be any more accurate. While our
servicemembers receive this important civil relief, we do not offer the same protec-
tions to those that bear the same stress and responsibility as the member—their
spouse. Over the course of their spouse’s career, they face multiple voter and vehicle
registration changes, pay income tax to states they never intended to live in, and
likely do not have their name on any property titles leading to a feeling that they
are second class citizens.

My bill—which has drawn strong significant bipartisan support—would amend
the SCRA to allow a military spouse to claim the same state of domicile as the serv-
icemember for the purposes of state income and property taxes as well as voter reg-
istration. Spouses could elect to stand united with their spouse—not only in support
of our country—but sharing the same state as a home base. This policy would pre-
vent a military family from suddenly losing up to 10 percent of their income if they
are called upon to relocate to a different state. This is a significant loss of income
that occurs as a direct result of government orders.

H.R. 1182—supported by the Military Officers Association of America, the Air
Force Sergeants Associations, AMVETS and the Military Spouse Business Associa-
tion among other VSOs—would also provide the impetus for military spouses to put
their names on deeds and titles, which would build and strengthen their own credit
and further ensure legal protection.

Military spouses sacrifice their careers and endure numerous challenges to sup-
port the servicemembers who defend our country. They share the stress of deploy-
ments, relocations, and ever increasing ops tempos with their servicemembers;
shouldn’t they be able to share the same state? We believe they deserve the choice
to have a home base, too.

I thank you for your time and thoughtful consideration, and ask your consent to
submit copies of the previously mentioned VSO’s support letters into the record.
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Air Force Sergeants Association
Temple Hills, MD.
February 26, 2009

The Honorable John R. Carter
409 Cannon House Office Building
Washington, DC 20515

Dear Representative Carter,

On behalf of the Air Force Sergeants Association’s 125,000 members, I offer our
support for H.R. 1182, the “Military Spouses Residency Relief Act.” This legislation
is of very high interest to many of our members. AFSA represents the Total Air
Force enlisted corps—current, veteran, and retired members of the Air Force Active
Duty, Air National Guard, and Air Force Reserve Command and their families.

Your legislation would provide a long-overdue correction of an unfortunate situa-
tion that has had a negative impact on military families. Whereas military members
can vote and pay taxes in one state throughout their military careers, spouses have
not been afforded that stability. Under your legislation, military spouses would be
able to keep residency in their home state regardless of where military orders send
their family. Your legislation makes sense and is the right thing to do for those who
directly support this Nation’s warriors.

Congressman Carter, we applaud your initiative on this issue and your dedication
to those who serve this Nation. I offer this association’s assistance to help this legis-
lation move forward, and we look forward to working with you on this and other
matters of mutual interest.

Sincerely,

Richard M. Dean, CMSgt (Ret.)
Chief Executive Officer

Serving the Total Air Force Enlisted Corps
And Their Families since 1961

Military Officers Association of America
Alexandria, VA.
February 25, 2009

The Honorable John Carter
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Carter:

On behalf of the more than 370,000 members of the Military Officers Association
of America (MOAA), and their spouses, we applaud your Military Spouse Residency
Relief Act that will allow military spouses the option to claim the same state of
domicile as their servicemember.

This week, MOAA, the Nation’s largest association for military officers and their
families, celebrated our 80th anniversary. Over the past eight decades, we've seen
significant changes in our military, and the majority of servicemembers are now
married.

Our Nation has long recognized the importance of servicemembers’ ability to
maintain a domicile for voting and taxes. The service of today’s military spouses is
such that they deserve that same opportunity.

That’s why MOAA strongly supports this amendment of the Servicemember’s Civil
Relief Act (SCRA). We've seen the sacrifices of military spouses throughout the
years, and we've seen their service to our country.

Military spouses deserve the freedom to vote in the same State with their service-
member, the elimination of stressors such as getting new licenses and registering
to vote each time they move, and a place to call “home” in the midst of multiple
military moves.
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We are grateful for your leadership and the support of your bipartisan co-sponsors
for this important initiative.

Sincerely and all the best,

VADM Norbert R. Ryan, Jr., USN (Ret)
President

——

Prepared Statement of Hon. Brad Miller, a Representative
in Congress from the State of North Carolina

Executive Summary

In 2003 Congress passed the Servicemembers Civil Relief Act (SCRA) to provide
protections for servicemembers when their military service hinders their ability to
meet financial obligations and they are at a great disadvantage in defending their
rights in legal proceedings. The SCRA provides for penalties for violations but does
not specifically state whether servicemembers have a private right of action for vio-
lation of the Act. While most courts have recognized the inherent right of individual
servicemembers to bring suit for a violation of their rights under the SCRA, recent
court rulings have questioned whether the Act gives servicemembers the right to
protect themselves and their families against evictions and foreclosure while they
are deployed overseas.

In Batie v. Subway Real Estate Corp, a servicemember alleged that the defend-
ants had violated his rights when they evicted him from two commercial spaces
while he was deployed in Afghanistan. In another case, Hurley v. Deutsche Bank
Trust Co., a servicemember sued the defendants after they foreclosed on and sold
his home, evicting his family, while he was deployed in Iraq. The initial ruling in
both cases was that the servicemembers did not have the right to bring a suit
against the defendants because the SCRA does not explicitly provide
servicemembers a private cause of action. The initial rulings were eventually re-
versed, but only after the servicemembers and their families endured prolonged
legal uncertainty and considerable expense.

Congressman Walter B. Jones and I introduced H.R. 2696, the Servicemembers’
Rights Protection Act, to end any ambiguity. The legislation authorizes an Attorney
General to file a civil action for violation of the SCRA and allows a servicemember
the right to join the Attorney General civil action. The legislation also provides that
servicemembers have their own private cause of action, regardless of any enforce-
ment action taken by an Attorney General.

Also, since many claims under the SCRA will be for relatively small amounts, the
collection of attorneys’ fees will encourage settlements by those who might otherwise
refuse to pay damages, calculating that the cost of litigation would keep people from
pursuing relief.

The American Bar Association and the Military Officers Association of America
have both endorsed this type of clarification to the SCRA and the Department of
Defense vetted the language in the bill.

A right that cannot be enforced is no right at all. The SCRA must have real teeth
or it is meaningless. Our servicemembers should not have to worry whether their
homes will be foreclosed or their families will be evicted while serving their country
overseas. Denying individuals a private cause of action to enforce their rights under
the SCRA threatens the readiness of our Armed Services.

Thank you Chairwoman Herseth Sandlin and Ranking member Boozman for al-
lowing me the opportunity to testify today on H.R. 2696, the Servicemembers’
Rights Protection Act. I would also like to thank Rep. Jones for working with me
on this issue. He has been a tireless advocate for our servicemembers and veterans,
and I applaud his efforts.

Congress has long recognized that there is a need for protective legislation for
servicemembers who at times face special burdens when trying to meet financial ob-
ligations while serving their country. In 1940, Congress passed the Soldiers’ and
Sailors’ Civil Relief Act, and in 2003 Congress updated this legislation and passed
the Servicemembers Civil Relief Act, or SCRA. This Act provides protections for
servicemembers when their military service hinders their ability to meet financial
obligations and they are at a great disadvantage in defending their rights in legal
proceedings.
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The SCRA does not require the forgiveness of debts nor does it provide
servicemembers absolute immunity from all civil lawsuits. Instead, the Act tempo-
rarily suspends certain judicial and administrative proceedings and transactions
that may harm their legal rights during active duty.

The SCRA provides for penalties for violations but does not specifically state
whether servicemembers have a private cause of action for violation of the Act.
While most courts have recognized the inherent right of individual servicemembers
to bring suit for a violation of their rights under the SCRA, recent court rulings
hf{we questioned whether the Act does indeed grant servicemembers a private cause
of action.

In Batie v. Subway Real Estate Corp. a servicemember alleged that Subway Corp.
violated the SCRA by evicting him from two commercial spaces while he was de-
ployed to Afghanistan. After obtaining declaratory judgments in the State of Texas
courts, Subway evicted the servicemember from spaces under lease. Lt. Col. Batie
subsequently filed suit in the Federal district court seeking relief from the declara-
tory judgments and for compensatory and punitive damages for the alleged viola-
tions of the SCRA. In addition to denying the claim for compensatory and punitive
damages, the court also found that, even if the servicemember maintains the SCRA
as a basis for damages, “there is no provision in SCRA that authorizes a private
cause of action to remedy violations of the statute.” Lt. Col. Batie’s claims were dis-
missed by the court. Lt. Col. Batie filed a Motion for Reconsideration citing cases
in which courts have interpreted certain sections of the SCRA to create a private
cause of action and eventually the court vacated its earlier decision and reinstated
the complaint for further adjudication.

In a second case, Hurley v. Deutsche Bank Trust Co., a servicemember sued the
defendants after they foreclosed on and sold his home, evicting his family, while he
was deployed in Iraq. In this case, Sgt. Hurley asserted multiple violations of the
SCRA, but the defendants asserted that the SCRA sections cited by Hurley did not
expressly create a private cause of action. The court decided that, “the SCRA affords
certain rights to servicemembers, but a private cause of action is not among them.”
The judge eventually reversed and vacated this earlier opinion, and then entered
a new opinion in favor of Sgt. Hurley. But once again, it was only after the
servicemembers and their families had endured prolonged legal uncertainty and
considerable expense.

Congressman Jones and I introduced H.R. 2696, the Servicemembers Rights Pro-
tection Act, to end any ambiguity. The legislation would authorize an Attorney Gen-
eral to file a civil action for violation of the SCRA and allows a servicemember the
right to join the Attorney General’s civil action. More importantly, the legislation
also provides that servicemembers have their own private cause of action, regardless
of any action taken by the Attorney General.

Also, since many claims under the SCRA will be for relatively small amounts, the
legislation allows for the collection of attorney’s fees to encourage settlements by
those who might otherwise refuse to pay damages, calculating that the cost of litiga-
tion would keep people from pursuing relief. Allowing for the reward of attorney’s
fees will make equal access to justice for servicemembers a reality. It should be
noted that the award of attorney’s fees for successful litigants is also authorized by
the Uniformed Services Employment and Reemployment Rights Act, the Fair Debt
Collection Practices Act, the Fair Credit Reporting Act, and the Federal Truth in
Lending Act, to name just a few statutes.

Our servicemembers should not have to worry whether their homes will be fore-
closed or their families will be evicted while serving their country overseas. Nor
should they have to endure months of litigation, submitting motion after motion,
with potentially disastrous consequences. I would like to share with you part of a
letter Rep. Jones and I received from one of the Nation’s leading experts on SCRA
issues, Colonel John Odom (USAF-Ret), regarding this legislation.

He writes, “While serving a total of 31 years of combined active and reserve duty
in the U.S. Air Force as a judge advocate, I have maintained a private law practice
in which I spend a considerable amount of my time—much of it pro bono—rep-
resenting servicemembers in SCRA matters. Since 2002, I have recovered more than
$3.5 million in damages for servicemembers from banks, mortgage companies, credit
unions and auto finance companies who violated the SCRA. In virtually every liti-
gated case, I have had to spend many hours of professional time opposing the inevi-
table defendants’ motions to dismiss the case because there is no specific provision
in the 2003 SCRA authorizing private causes of action to sue violators for damages.
While I have been successful in every case thus far, on several occasions (including
the Hurley case in Michigan in which I am an expert witness for the plaintiff) it
has required expensive and time-consuming motion practice before we finally got a
judge to uphold the servicemembers’ right to sue SCRA violators for damages.
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Enough is enough. It is time to amend the SCRA, and that is precisely what your
H.R. 2696 would do in the correct, broadest possible sense.”

There have been efforts in the past to strengthen the enforcement provisions of
the SCRA for specific types of contracts. While these efforts are laudable, they are
a piecemeal approach to strengthening the SCRA which leaves open the possibility
that something, some contract, some proceeding, will be left out. And consequently
will leave a servicemember without any legal recourse. The SCRA applies to all ac-
tions in all courts. It is a comprehensive statute protecting the rights of
servicemembers. As such, we need a comprehensive approach that will ensure en-
forcement provisions for all actions brought to enforce the SCRA. The
Servicemembers’ Rights Protection Act does just that.

The relief made available in this bill does not constitute a change of current prac-
tice. Judge Quist ruled in the Hurley v. Deutsche Bank Trust Co. case that punitive
damages were one of the remedies available in an SCRA enforcement action. There
are other sections in the current SCRA that mention the availability of consequen-
tial and punitive damages as remedies under the SCRA. So, the concept of punitive
damages available as relief under the SCRA is not new. This legislation will provide
that consequential and punitive damages, in line with current statute, and the col-
lection of attorney’s fees to deter those contemplating bad faith abuses of the SCRA,
are available in all actions brought to enforce any provision of the SCRA. It is a
comprehensive approach for a comprehensive statute.

It should be noted that the language in H.R. 2696 is the same as language that
was included in S. 1033, the original version of the Senate’s National Defense Au-
thorization Act for FY 2010, not the bill that is currently in conference. Col. Shawn
Shumake, Director of the Office of Legal Policy for the Undersecretary of Defense
for Personnel and Readiness, has personally reviewed H.R. 2696 and compared it
to the Senate language and has concluded that except for leaving off the technical
corrections, they are substantively identical. The only difference is how the con-
forming amendments were addressed in the bills. The Senate language addressed
changes to sections 301(c), 302(b), 303(d), 305(h), and 307(c) in one paragraph;
whereas H.R. 2696 writes out explicitly what those sections would look like as
amended. The language in both of these bills has been vetted by the Department
of Defense.

On February 16, 2009, the American Bar Association unanimously adopted a reso-
lution proposed by ABA’s Standing Committee on Legal Assistance for Military Per-
sonnel, which recommended unambiguous authority for a private right of action in
the SCRA. Furthermore, in his statement before the House and Senate Veterans’
Affairs Committees on March 12, 2009, Colonel Robert F. Norton (USA-Ret), Dep-
uty Director of Government Relations of MOAA commented on the lack of a specific
private cause of action provision in the SCRA. He said, “This issue goes to funda-
mental access to justice for service men and women and their families, recognizing
the SCRA protections in the statute are only as strong as the ability to bring viola-
tors to court.” He concluded by stating, “MOAA recommends that the Committees
amend the SCRA to: authorize civil enforcement actions by the Attorney General of
the United States in any Federal District Court; to clarify that a Private Right of
Action exists within the SCRA authorizing a covered servicemember or dependent
to file suit, either independently or in conjunction with a Dept. of Justice action;
and, provide that in such a case a plaintiff may recover damages or injunctive relief,
and that a prevailing plaintiff may recover reasonable attorney’s fees.”

I believe that a right that cannot be enforced is no right at all. The SCRA must
have real teeth or it is meaningless. Denying individuals a private cause of action
to enforce their rights under the SCRA threatens the readiness of our Armed Serv-
ices.

Thank you again for allowing me the opportunity to testify on this bill.

———

Prepared Statement of Hon. David Loebsack, a Representative
in Congress from the State of Iowa

Chairwoman Herseth Sandlin, Ranking Member Boozman, Members of the Com-
mittee—thank you for inviting me to testify before the Economic Opportunity Sub-
committee today.

The landmark Post-9/11 Veterans Educational Assistance Act not only expresses
our Nation’s gratitude to our men and women in uniform, it will also help to make
this generation of veterans part of our country’s economic recovery.

As a former college professor, I know firsthand the impact a college education can
have on both individuals and families. It opens doors and broadens opportunities—
and it is critical to the strength of our military as well as the future of our economy.
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As the Representative of Iowa’s Second Congressional District and a Member of
the House Armed Services Committee, I have had the distinct honor to meet many
members of the Iowa National Guard. I have seen them respond to the devastating
floods that inundated my District in 2008, and I have visited them in Iraq and Af-
ghanistan.

The dual role of the National Guard in both our homeland and national security
is unique amongst our Armed Forces, and it has only increased since the 9/11 at-
tacks. The National Guard is no longer a strategic reserve—it is an operational one.
These Soldiers and Airmen secure our airspace, respond to disasters, and deploy
overseas in support of our efforts in Iraq and Afghanistan.

Yet the Post-9/11 GI Bill did not recognize the dual role of the National Guard.
It counts only their national security service—that is, their Title 10 service overseas
in Iraq, Afghanistan, and other strategic locations.

It overlooked the role the National Guard plays in federally funded homeland se-
curity missions under Title 32, including airport security missions directly after the
9/11 attacks; protection of U.S. airspace as part of Air Sovereignty Alert; disaster
response in instances such as Hurricane Katrina; and border security as part of Op-
eration Jumpstart.

By not including Title 32, the Post-9/11 GI Bill also overlooked the Active Guard
and Reserve. AGRs provide the full time support that is necessary to keep our Na-
tional Guard ready to respond to missions both at home and abroad. Yet while their
counterparts in the Reserve accrue eligibility for the Post-9/11 GI Bill through their
AGR service, National Guard AGRs serving under Title 32 do not.

To put it simply—federally funded, essential homeland security missions are per-
formed by our National Guard every day. Their service to our Nation should be
counted toward their Post-9/11 GI Bill benefits.

Furthermore, the Post-9/11 GI Bill made a commitment to recognize the service
and sacrifice of those servicemembers who are discharged with a service-connected
disability by providing them with a full 4-year college education. However, under
current law, only those servicemembers who are discharged under Title 10 are eligi-
ble for this benefit. Members of the National Guard with a service-connected dis-
ability are discharged under Title 32, even if they sustain their injuries while serv-
ing under Title 10. As a result, they do not currently receive the full slate of benefits
that they deserve.

To address these inequities, I introduced the National Guard Education Equality
Act. This bill recognizes the service of our National Guard Soldiers and Airmen by
counting homeland security missions in the calculation of benefits under the Post-
9/11 GI Bill and by providing a full 4-year college education to members of the Na-
tional Guard who are discharged with a service-connected disability.

The National Guard Education Equality Act recognizes and honors the contribu-
tions of the National Guard to both our homeland and national security. It assures
that the roughly 30,000 National Guard Soldiers and Airmen who are not currently
receiving the full GI Bill benefits they deserve are able to take advantage of the
opportunities a college education provides.

The bill has over 30 bipartisan cosponsors and has been endorsed by the Iraq and
Afghanistan Veterans of America; the National Guard Association of the United
States; the Enlisted Association of the National Guard of the United States; Vet-
erans of Foreign Wars; and the American Legion. Madam Chairwoman, I ask that
letters of support from each of these organizations be included in the record.

I urge the Subcommittee’s support for the National Guard Education Equality Act
and thank you for allowing me to testify today. I look forward to your questions.

The American Legion
Washington, DC.
September 9, 2009

The Honorable Dave Loebsack

U.S. House of Representatives

1221 Longworth House Office Building
Washington, DC 20515

Dear Representative Loebsack:

On behalf of the 2.5 million members of the American Legion, I would like to ex-
press our appreciation and full support of the National Guard Education Equality
Act, which would amend title 38, United States Code, to provide for the inclusion
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of certain active duty service in the reserve components as qualifying service for
purposes of the Post-9/11 Educational Assistance Program.

This legislation will extend benefits to title 32 Active Guard Reserve (AGR)
servicemembers under the Post-9/11 GI Bill. Many AGR personnel were called to ac-
tive duty via title 32 in support of the response to the attacks on America on Sep-
tember 11, 2001, in addition to deploying for Operation Iraqi Freedom and Oper-
ation Enduring Freedom. Thus, AGR servicemembers have answered the Nation’s
call to arms and should receive equal education benefits for their service.

Additionally, this bill will provide a full 4-year college education to members of
the National Guard who are discharged with a service-connected disability.

In conclusion, The American Legion fully supports enacting the National Guard
Education Equality Act. We appreciate your leadership in addressing issues that are
important to America’s veterans and their families.

Sincerely,

Clarence Hill
National Commander

Enlisted Association of the National Guard of the United States
Alexandria, VA.
August 18, 2009

The Honorable Dave Loebsack

1221 Longworth House Office Building
United States House of Representatives
Washington, D.C. 20515

The Enlisted Association of the National Guard of the United States (EANGUS)
is the only military service association that represents the interests of every enlisted
soldier and airmen in the Army and Air National Guard. With a constituency base
of over 414,000 soldiers and airmen, their families, and a large retiree membership,
EANGUS engages Capitol Hill on behalf of courageous Guard personnel across this
Nation.

On behalf of EANGUS, and the soldiers and airmen it represents, I am both
pleased and honored to extend the organization’s full support for the National
Guard Education Equality Act. This much needed legislation will address the in-
equity between the educational benefits received by service-disabled Title 10 and
Title 32 soldiers and airmen. As you know, only Title 10 service, that which is feder-
ally funded/controlled, is counted when calculating eligibility for the Post-9/11 GI
Bill. Unfortunately, this leaves large numbers of service-disabled National Guard
soldiers and airmen involved in Title 32 (Federally funded/State controlled) critical
missions, with suboptimal educational benefits.

The National Guard Education Equality Act would rectify this disparity by includ-
ing Title 32 service in the calculation of benefits under the Post-9/11 GI Bill and
by providing a full 4-year college education to members of the National Guard who
have been discharged under Title 32 with service-connected disabilities.

Our association stands solidly behind Congressional action to alleviate the preju-
dicial treatment currently being received by so many enlisted National Guard sol-
diers and airmen. It’s time to treat these invaluable and selfless members of our
national defense team with the courtesy, respect, and consideration they so rightly
deserve.

Thank you for taking the legislative action that is not only necessary and right,
but timely. We look forward to working with your staff as this legislation works its
way into law.

Working for America’s Best!

MSG Michael P. Cline, USA (Ret.)
Executive Director
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Iraq and Afghanistan Veterans of America
Washington, DC.
September 1st, 2009

The Honorable David Loebsack
1221 Longworth House Office Building
Washington, DC 20515

Dear Congressman Loebsack:

Iraq and Afghanistan Veterans of America (1AVA) is honored to offer our support
for H.R. 3554, the National Guard Education Equality Act. This bill will compensate
full time National Guard soldiers and airmen for their service. Although the Post-
9/11 GI Bill is the greatest investment in veterans’ education since WWII, it has
some rough edges that need to be ground down to better serve our newest genera-
tion of veterans, as they pursue their education.

National Guard members who are serving on active duty called active guard re-
serve (AGR) duty do not receive credit for their service under Chapter 33 and are
being denied the education benefits they deserve. It shouldn’t matter if you are in
a firefight in Afghanistan or fighting a fire in California, if you are wearing a mili-
tary uniform you should be compensated for your service. Last year, there were al-
most 30,000 Army National Guard and 13,500 Air National Guard servicemembers
serving on Title 32 who will benefit from this legislation.

We are proud to offer our assistance on this vital piece of legislation. If we can
be of help please feel free to contact me at (202) 544-7692 or Patrick@iava.org. We
look forward to working with you.

Sincerely,

Patrick Campbell
Chief Legislative Counsel

National Guard Association of the United States, Inc.
Washington, DC.
September 17, 2009

The Honorable David Loebsack
1221 Longworth House Office Building
Washington, D.C. 20515

Dear Representative Loebsack:

Thank you for your sponsorship of H.R. 3554.

Amid rightful celebration and expectations, the historic legislation which provided
educational assistance for members of the Armed forces who served after September
11, 2001, more commonly known as the Post-9/11 GI Bill, was hurriedly enacted as
part of the Supplemental Appropriations Act, 2008 Public Law 110-252 but with
one glaring omission; Congress excluded National Guard Title 32 active duty service
after 9/11 from qualifying for benefits under this program.

The impact of this omission is that Congress has effectively denied significant
educational benefits to dedicated men and women who have served in defense of our
homeland after 9/11 on Title 32 active duty in support of such mission as Operation
Noble Eagle, Ballistic Missile Defense, Operation Jump Start, and the critically
needed airport security operations following the 9/11 attacks. Of particular note is
that the Post-9/11 GI Bill currently provides benefits for the domestic active duty
service of Reserve and other Active forces on Title 10 orders performing virtually
the identical duties as National Guard forces on Title 32 orders.

NGAUS strongly supports The National Guard Education Equity Act, H.R. 3554,
now before the 111th Congress, which would include Title 32 service in the calcula-
tion of benefits under the Post-9/11 GI Bill and provide a 4-year college education
to qualifying members of the National Guard who have been discharged because of
a service-connected disability arising from Title 32 active duty service. The latter
benefit is now only available to qualifying members of the Active forces who had
served on Title 10 orders.
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Members of the National Guard deserve to be equitably rewarded and recognized
for their selfless and dedicated service in defense of our homeland. Thank you again
for your efforts

Sincerely,

Stephen M. Koper, Brigadier General, USAF, (Ret.)
President

Veterans of Foreign Wars of the United States
Washington, DC.
August 25, 2009

The Honorable David Loebsack

United States House of Representatives
2448 Rayburn House Office Building
Washington, DC 20515

Dear Representative Loebsack,

On behalf of the 2.2 million members of the Veterans of Foreign Wars and our
Auxiliaries, I would like to offer our support for your bill, the National Guard Edu-
cation Equality Act.

Your important legislation proposes to provide the benefits of the Post-9/11 GI Bill
to not only those under Title 10 service, but also those under Title 32 service. Fur-
thermore, those National Guard members who have been medically discharged
would now be eligible for a full 4-year college education as well.

Representative Loebsack, the National Guard Education Equality Act would be
greatly beneficial in helping to provide education to over 30,000 members of the Na-
tional Guard who currently do not enjoy the benefits of the Post-9/11 GI Bill but
have been actively involved in both Operation Iraqi Freedom and Operation Endur-
ing Freedom. This crucial legislation is yet another way to take care of the men and
women who serve our country so proudly. The VFW looks forward to working with
you and your staff to ensure the passage of this legislation.

Thank you for your continued support of America’s veterans.

Sincerely,

Dennis Cullinan
Director, National Legislative Service

———

Prepared Statement of Hon. Gerald E. Connolly, a Representative
in Congress from the State of Virginia

Chairman Herseth Sandlin, Ranking Member Boozman, and distinguished Mem-
bers of the Subcommittee, thank you for inviting me to testify on the Helping Active
Duty Deployed Act of 2009, H.R. 2874. I introduced this legislation along with fellow
Virginia Congressmen Glen Nye and Tom Perriello, who is a Member of this Sub-
committee.

As you know, deployment or change of station orders to leave one’s home, commu-
nity and family, are exceptionally difficult and disruptive. During times like that,
we as Members of Congress and our Nation as a whole should be doing everything
we can to support our servicemembers and their families. That is why I was shocked
when I met with a group of veterans and was informed that servicemembers are
being charged penalties when a deployment forces them to terminate contracts for
things like cell phones, residential leases and college tuition. I find it unconscionable
that the brave men and women putting their lives on the line to protect our freedom
could be charged an early termination fee when deployment, not choice, necessitates
the cancelation of these contracts and leases.

Based on my conversations with our veterans, I introduced the HADD Act to pro-
hibit cell phone companies, landlords and colleges from imposing such early termi-
nation fees. Before providing a brief overview of the legislation, let me acknowledge
that with assistance of Chairman Filner and Members of the Veterans’ Affairs Com-
mittee staff, I was able to work with House Armed Services Committee to amend
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the National Defense Authorization Act of 2009 to include two of the three primary
provisions of the HADD Act.

As you know, Congress has long recognized the need to safeguard our deploying
personnel, having enacted the Soldiers and Sailors Civil Relief Act in 1940. This Act
and the more recently enacted Servicemembers Civil Relief Act (SCRA) of 2003 pro-
vide a number of protections to servicemembers, including allowing them to retain
their state of residence for the purpose of taxation despite a relocation, providing
them protection from court actions against their interests during a deployment, and
allowing for the termination of certain leases entered into prior to receiving orders,
among others.

Unfortunately, servicemembers continue to face undue hardships, and the HADD
Act seeks to provide additional safeguards. First, the Act would build upon action
taken by the 110th Congress allowing servicemembers to terminate an individual
cell phone contract without penalty. My bill would complement that action by ex-
tending the same protection from early termination fees to family cell phone plans
as well. The provision would affect just designated family plans. It would not allow
members of a family to alter multiple separate accounts.

In addition, the HADD Act would provide consistent protections within the SCRA
for troops who need to terminate a residential or motor vehicle lease due to deploy-
ment or change of station. The SCRA already permits the cancelation of motor vehi-
cle leases and prohibits early termination penalties. It also permits cancellation of
residential leases, but it does not provide protection from early termination fees.
Just as with automobile leases, servicemembers are not choosing to end these con-
tracts before they are fulfilled. They are doing so because they have been ordered
by the U.S. Government to deploy into combat or change stations, and they should
not face a penalty for obeying the call to duty.

Those two provisions were unanimously adopted on the House floor during debate
on the NDAA in June, and I am hopeful the language will be retained in the con-
ference report.

The final provision of the HADD Act would assist servicemembers in obtaining
a refund for unused tuition paid to an institution of higher education should they
have to deploy or relocate in the middle of a semester. Just as the Post-9/11 GI Bill
preserves the educational opportunities for our returning veterans, this provision of
the HADD Act would preserve the opportunities of those being called into service.

Madam Chairman, these are protections that have been identified by our veterans
to make their transition into combat or a new station that much easier. For the
most part, we are proposing to extend existing protections. By my estimation, these
are simple requests for us to fulfill given the tremendous sacrifices we ask of these
individuals. The HADD Act has the endorsement of the Iraq and Afghanistan Vet-
erans of America, which worked with me to draft this legislation. I look forward to
working with the Committee to provide these additional protections to our men and
women in uniform and save them the hassle of being unfairly penalized for fulfilling
their service to our country.

Enclosures:
Section-by-section summary
TIAVA letter of support

Summary of H.R. 2874, The Helping Active Duty Deployed (HADD)
Act of 2009—Congressman Gerald E. Connolly (VA-11th)

General Overview: To provide assistance to active duty, deployed
servicemembers who currently face financial penalties for early terminations of cer-
tain contracts entered into prior to their deployment.

Section 2:

Family Plan Cellular Telephone Service: The 110th Congress amended the
Servicemembers Civil Relief Act (SCRA) to allow deployed servicemembers to end
an individual cellular telephone service contract prior to its scheduled expiration
without incurring an early termination penalty. However, servicemembers who have
a family plan service are not exempt from such penalties. The HADD Act would
allow any cellular telephone service contract entered into “on behalf of” a service-
member, which courts have ruled to include family plans, to be terminated by a de-
ployed servicemember without penalty.



55

Section 3:

Rental Lease Early Termination Penalty: The SCRA currently permits active
duty deployed servicemembers to terminate rental residential property leases and
motor vehicle leases. As currently written, there is an explicit section stating that
there can be no early termination penalties in the case of a motor vehicle lease. The
HADD Act would provide consistency by amending the SCRA to also prohibit early
termination penalties on real property leases terminated due to a deployment.

Section 4:

Higher Education Tuition Payments: The 110th Congress amended Title 20
of the U.S. Code to permit active duty servicemembers who were deployed subse-
quent to enrollment in an institute of higher education to regain admittance fol-
lowing the cessation of their deployment. The HADD Act would amend the Code to
permit deployed servicemembers to obtain a refund of the tuition payments made
to an institute of higher education for the portion of the educational program that
the servicemember had not yet received academic credit prior to being deployed.

Iraq and Afghanistan Veterans of America
Washington, DC.
May 8, 2009

The Honorable Gerald E. Connolly
327 Cannon House Office Building
Washington, DC 20515

Dear Congressman Connolly:

Iraq and Afghanistan Veterans of America (IAVA) is proud to offer our support
for the Helping Active Duty Deployed Act of 2009 (HADD). The Servicemember Civil
Relief Act must continue to be modernized to ensure that our men and women in
uni}form are focusing on their missions overseas and not bureaucratic morass back
at home.

Over 500,000 National Guard and Reservists have been deployed since 9/11 and
nearly 1/5th of those are currently enrolled in college. Without Federal protections
these servicemembers who are deployed mid academic term face a patchwork of re-
fund procedures which are confusing and inconsistent. HADD will require colleges
to refund tuition paid by the servicemember for courses they could not complete due
to a deployment.

This legislation will also allow servicemembers who have cell phone contracts on
a family plan to suspend their service while they are overseas. While I was in Iraq,
I was required to pay a monthly fee to my cell phone provider in order to keep my
cell phone contract current. I spent 5 hours of my first day back from Iraq in a
Cingular Wireless store just trying to get my service restored. It took me over 7
months for the whole issue to get resolved and required filing a complaint to the
FCC and switching service providers.

If we can be of help in securing passage of this bill, please feel free to contact
me at (202) 544-7692 or patrick@iava.org. We look forward to working with you.

Sincerely,

Patrick Campbell
Chief Legislative Counsel

——

Prepared Statement of Lynn M. Schubert, President,
Surety and Fidelity Association of America

Madam Chairwoman, thank you for inviting us here today to testify on a matter
that is critical to the surety industry, to the construction industry and to small vet-
eran-owned and controlled businesses.

The Surety & Fidelity Association of America (SFAA) is a trade association of
more than 450 insurance companies that are licensed to write surety and fidelity
bonds. SFAA members collectively provide the vast majority of performance and
payment bonds on Federal and state construction projects in the United States.
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We are here to provide our assessment of how and to what extent the surety bond
provisions in H.R. 294 would achieve the objective of promoting small veteran-
owned and controlled businesses. In particular, we can provide guidance regarding
how performance and payment bonds are underwritten and how to enhance the
bonding of small veteran-owned and controlled contractors.

Summary of the Provisions in H.R. 294 That Impact Surety Bonding

H.R. 294 would: (1) prohibit the Department of Veterans Affairs from requiring
a small veteran-owned and controlled business to furnish a performance or payment
bond in an amount that exceeds 50 percent of the contract price; (2) prohibit any
subcontractor that is a small veteran-owned and controlled business from being re-
quired to furnish a performance or payment bond in an amount that exceeds 50 per-
cent of the amount of the subcontract; and (3) permit the prime contractor to fur-
nish performance and payment bonds on behalf of a small veteran-owned and con-
trolled subcontractor.

The Impact of the Surety Bonding Provisions in H.R. 294

We support the intent of this bill, to help small veteran-owned and controlled
businesses participate in Federal construction projects, and are committed to help-
ing accomplish this. In fact, in March of 2007 SFAA was awarded the “Lane Evans
Veteran Entrepreneur Public Service Award” for our program providing access to
surety bonding for service-disabled veterans. This bill as drafted, however, will not
achieve its intended purposes, and in fact, would hurt the very businesses it is de-
signed to help.

A performance bond secures the contractor’s obligation to perform the contract. A
payment bond secures the contractor’s obligation to pay its subcontractors and sup-
pliers. In determining whether to provide the bonds, a surety company makes an
assessment of the contractor’s capability and financial strength to perform the obli-
gations of the contract. A surety’s evaluation of a contractor is designed to prevent
defaults on public construction projects. The surety’s assessment must take into ac-
count the size and scope of the underlying obligation, the construction contract. The
risk to the surety is that the contractor will not be able to complete the contract.
If the contractor defaults, the surety’s obligations under the bond are triggered. The
surety’s financial and other underwriting thresholds are based on the size of the
contract, not the size of the bond. No matter the size of the bond, the bond secures
the performance of the whole contract. A surety never anticipates a loss in the full
amount of the bond when executing the bond (although that certainly does occur).
To a surety underwriter, a bond that is in the amount of 100 percent of the contract
price presents essentially the same risk to the surety as a bond that is in the
amount of 50 percent of the contract. Therefore, because the surety’s assessment of
risk and underwriting thresholds do not change with a lower bond amount, reducing
the required amount of the performance and payment bonds will not affect avail-
ability to any significant degree.

In addition, a reduced bond amount will not affect the cost of the bonds. Since
the measure of the surety’s risk is the contract price, the premium of a performance
bond and payment bond typically is based on the contract price, not the bond
amount. Sureties, like all insurance companies, are regulated by state insurance de-
partments and are required to file rates and rating rules based on actuarial prin-
ciples with these departments. An SFAA member may develop its own rules or
adopt the rules filed by SFAA. Sureties are required to charge bond premiums based
on these rules. According to the rating rules approved or accepted by state insur-
ance departments, contract price (not bond amount) is the basis for determining the
cost of performance and payment bonds.

While not achieving the goal of greater access to surety bonds for small veteran-
owned and controlled contractors, requiring a bond of less than 100 percent of the
contract price unnecessarily exposes the government to additional costs and sub-
contractors and suppliers to the risk of nonpayment if there is a default. Although
a surety may not anticipate a loss of 100 percent of the contract price, those situa-
tions do occur, and when they do that money is there for the completion of the work
and payment of the unpaid laborers, subcontractors and suppliers.

The performance bond ensures that the project is completed for the contract price.
If the contractor defaults and additional funds are needed for completion, the surety
pays those costs, up to the dollar amount of the bond. If less than a 100 percent
performance bond is allowed, the taxpayers take on the additional costs if the con-
tractor defaults.

Mechanics liens cannot be asserted against public property. Laborers, subcontrac-
tors and suppliers on public projects must rely on the general contractor’s payment
bond for protection. If less than the full contract amount is available for protection,
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these parties can be left with little or no payment security for their services and
supplies if the contractor is unable or unwilling to pay them. Every time the surety
pays a claim, the penal sum of the bond essentially is reduced by that amount, leav-
ing less and less protection for workers and suppliers. Because small and emerging
contractors, including veteran-owned and controlled contractors, are more likely to
start out as subcontractors, these contractors would be the ones deprived of com-
plete payment protection by this bill.

The most recent revisions to the Miller Act, the statute requiring performance and
payment bond protection on Federal construction projects, highlighted the impor-
tance of full payment bond protection. Prior to 1999 the payment bond posted under
the Miller Act was in an amount less than the full contract price: 50 percent of the
contract price for contracts up to $1 million, 40 percent of the contract price if the
contract was more than $1 million but not more than $5 million, and $2.5 million
for all contracts in excess of $5 million. Subcontractors were not adequately pro-
tected and many refused to work on Federal construction projects. They then ap-
proached Congress with their concerns and the Miller Act was amended by the Con-
struction Industry Payment Act 1999. Now the payment bond is in the same amount
as the performance bond, which is 100 percent of the contract price pursuant to reg-
ulation, except under extremely limited circumstances. The purpose of the amend-
ments was “to improve payment bond protections for persons who furnish labor or
material for use on Federal construction projects.” H.R. Rep. No. 106-277, at 2. The
House report includes the testimony of several subcontractor and trade contractor
organizations in support of the increase of the payment bond amount. Id. at 6-7.
Decreasing the amount of the payment bond would be a step backward.

H.R. 294 also permits a general contractor to furnish performance and payment
bonds on behalf of its veteran-owned and controlled small subcontractors. We are
unclear about the intent of this provision. It is unlikely that a general contractor
would post a bond on behalf of its subcontractor. The general contractor requires
bonds from its subcontractors to protect itself against the risk of subcontractor de-
fault. The general contractor is the party protected under bonds required of sub-
contractors. By providing a bond on behalf of its subcontractor, the general con-
tractor would be providing a bond to itself. However, if a small business enters into
a joint venture with a larger contractor and the larger contractor were allowed to
furnish the required bonds on behalf of the joint venture, or the surety wrote the
bonds for the joint venture based on the strength and indemnification of the larger
contractor without the small business losing the opportunity for the set-aside
project, that would assist small veteran-owned and controlled contractors. First,
they would be able to obtain that specific contract with the Federal Government.
Second, they would develop a relationship with a surety through that project, in-
creasing the likelihood of obtaining bonds on their own in the future.

What Will Work to Assist Small Veteran-Owned Businesses in Obtaining
Bonding

Because underwriting is based on the contractor’s ability to perform contracts of
a certain size and type and the contractor’s ability to run its operation successfully,
the focus of any program should be on enhancing the contractor’s financial and oper-
ational capabilities—and the bonding will follow. This is the recipe for success in
enhancing job opportunities for small and emerging contractors. SFAA has a Model
Contractor Development Program (MCDP) that it has implemented in several states
to help small and emerging contractors become ready for and obtain surety bonding.
The MCDP has two parts: 1) Educational Workshops designed to help small and
emerging contractors improve their company’s operations, thereby enhancing their
ability to obtain bonding or increase their bonding capacity; and 2) a Bond Readi-
ness Component, which consists of one-on-one counseling sessions with surety bond
producers, underwriters and other professionals who work with the contractors to
assemble the materials necessary for a complete bond application and address any
omissions and/or deficiencies that might deter the successful underwriting of a bond.

Most recently, SFAA has implemented its MCDP in a number of locations in New
York State. To date, more than $30 million in surety bonding has been offered or
underwritten for small and emerging contractors through this initiative. In some
cases, the initiative helped small contractors obtain their first surety bond, and in
other cases, it helped small contractors increase the size of the bonds they are able
to obtain for a single job or as a total bonding limit.

SFAA would be happy to assist the Department of Veterans Affairs with such a
program specifically designed for veteran-owned and controlled small contractors.

In addition, we have other initiatives under way at the Federal level to assist
small and emerging contractors in obtaining bonding, which could help small vet-
eran-owned and controlled businesses as well. Since 2006, SFAA has worked with
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the Department of Commerce Minority Business Development Agency (MBDA)
through a Memorandum of Understanding (MOU) whose objective is for SFAA to
share its resources with MBDA for the benefit of minority owned firms to enhance
their access to bonding and educate them on how to become bondable or increase
their bonding capacity. In meeting this objective, SFAA has conducted numerous
MBDA-sponsored bonding outreach and information workshops throughout the
country and MBDA regional offices and grantees have been active partners in our
MCDP efforts in New York, Illinois and Texas.

The recent economic stimulus package also added $20 million in funding for 2009
for the Minority Resource Center (Center) of the U.S. Department of Transportation
(DOT) for its disadvantaged business enterprise bonding assistance program. Cur-
rent law provides that the Center shall provide assistance in obtaining bid, perform-
ance and payment bonds by disadvantaged business enterprises. SFAA was involved
with the DOT when the program was initiated and is entering into a Memorandum
of Agreement (MOA) with the Center to conduct a bond education program similar
to that of the MCDP. SFAA also has offered to work with the Center on an ex-
panded surety bonding program that would include a capital access component to
provide working capital and collateral guarantees for contractors seeking bonding.
SFAA would be happy to work with the Department of Veterans Affairs on a similar
program.

In addition to programs that follow the MCDP, there are other programs that cur-
rently exist to assist small contractors. The recent economic stimulus package made
certain amendments to the Surety Bond Guarantee Program of the Small Business
Administration (SBA) that improve the viability of the program. The maximum size
of contracts eligible for the SBA’s bond guarantee was increased from $2 million to
$5 million and can be increased up to $10 million if a Federal agency’s contracting
officer certifies that the guarantee is necessary. SFAA continues to work with the
staff of the SBA Office of Surety Guarantees to make it more attractive to sureties.
Ultimately, however, legislative and regulatory changes will be needed.

What Else is Needed
Capital

Many times, what is perceived to be a bonding problem is not. Small and emerg-
ing contractors that are having difficulties in obtaining bonding actually may have
a capital problem. In the current credit crunch, they may not be receiving the bank
lines of credit that they need to provide the financial stability in their businesses
that would make them bondable. Small contractors need capital, capacity and expe-
rience in order to obtain bonds. A capital access program combined with a surety
bond access program could be the best solution right now.

Procurement reform

In addition, all Federal agencies have a goal that requires 23 percent of the total
dollars awarded in government contracts to be given to small businesses. This ambi-
tious goal combined with a stretched procurement workforce within the Federal
Government leads to project opportunities that are set aside for small businesses,
but are too large for them to perform. Contracting agencies argue that they do not
have a sufficient number of contracting officers to manage a higher number of low-
dollar projects. The high dollar value of some Federal Government construction
projects, however, makes these projects impossible for a small contractor to under-
take. (SFAA staff is aware of instances of small business construction project oppor-
tunities valued in excess of $50 million.) Qualified small contractors that are “small”
in accordance with the applicable regulations could perform some of the work and
could obtain bonding for that amount, but cannot perform or obtain bonds for the
entire project. There is a disconnect between the size of projects that are advertised
to meet small business goals and the size of construction projects that these small
contractors are qualified to perform. To address the disconnect, the Federal Govern-
ment must set its procurement policy to give small contractors access to projects
they are capable of performing. We offer some suggested approaches:

o Joint Venture and Mentor-Protégé Programs That Work to Permit Small
Business Participation. Mentor/protége programs and joint ventures with
larger contractors provide a means for small contractors to participate in public
construction projects. The current Federal regulations, however, lack clarity and
standardization among the procuring agencies as to what arrangements are ac-
ceptable. In addition, the regulations present a disincentive for smaller contrac-
tors to participate in Federal construction projects with larger contractors in
joint ventures or mentor-protégé programs. For example, a small business may
lose its status as “small” if it participates in a joint venture in which the joint
venture partner does not qualify as a small business or, in some cases, such as
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the 8(a) protégé-mentor joint venture, the protégé does not control the joint ven-
ture. Once an otherwise qualified small business loses its status for that par-
ticular set-aside opportunity, the small contractor cannot take advantage of the
set-aside opportunity and the Federal agency letting the construction contract
faces an obstacle in meeting its small business participation goal. Yet, just be-
cause a contractor is too small to complete all of the work on that project, does
not mean that such contractors cannot do any of the work.

SFAA believes that small businesses should not lose their status and be dis-
qualified from bidding on a small business opportunity because of their partici-
pation in mentor/protégé programs or joint ventures or because bonds were
issued based on the strength of the joint venture partner. SFAA recommends
that the Federal regulations explicitly permit open joint ventures between the
small contractor and a larger contractor. The larger contractor’s indemnity to
the surety for losses under the bond should not threaten the small contractor’s
status. The new rules could apply to construction contracts under a certain dol-
lar value, such as $50 million. An additional requirement could be that in any
project in which the small contractor is in a joint venture with a larger con-
tractor, the small contractor must self-perform at least 10 percent of the work
in jobs between $25 million and $50 million and 15 percent of the work in jobs
under $25 million.

e Unbundling Federal Contracts. As previously described, Federal agencies in-
creasingly are bundling and letting larger construction contracts. Added to that,
a Federal court recently held that Federal construction projects were not explic-
itly subject to the anti-bundling provisions in the Federal regulations so that
contract bundling cannot be challenged in the construction arena. To address
the needs of small businesses, Federal procurement rules must contain both
mandates and incentives to break construction contracts into smaller parts to
create genuine opportunities for small businesses. We recommend that the Fed-
eral definition of contract bundling be amended to include specifically Federal
construction projects. In addition, a small business procurement requirement
should be established under which any Federal agency letting construction con-
tracts must let a certain percentage of its total construction procurement budget
in contracts of no more than $5 million.

o Interagency Coordination of All Federal Resources Targeted for Small
Businesses. With loan and bonding programs in the SBA and DOT, and the
loan guarantee program for the Department of Veterans Affairs proposed in this
bill, coordination is needed among the various Federal programs. H.R. 4253, en-
acted on February 14, 2008, provides a model for coordination. The Military Re-
servist and Veteran Small Business Reauthorization and Opportunity Act of
2007 requires the President to establish an interagency task force to coordinate
the efforts of all Federal agencies that are involved in increasing capital and
business development opportunities for small business owners and service-dis-
abled veterans. The new law directs the interagency task force to coordinate ad-
ministrative and regulatory activities and develop proposals relating to increas-
ing capital access and capacity of these small business concerns through loans,
surety bonding and franchising.

We believe that this coordination mechanism among the agencies is all the
more important now to assure small business participation in Federal projects
funded with stimulus money.

Summary and Conclusion

SFAA believes that the current surety bonding provisions of H.R. 294 will not
have the desired effect of facilitating access to surety bonding for small veteran-
owned and controlled contractors. However, there are programs available to the De-
partment of Veterans Affairs that can be effective in enhancing bonding access. In
addition, SFAA’s procurement recommendations provide methods to significantly in-
crease small business participation in Federal construction work, and help procure-
ment agencies meet their goals.

We hope that the Department of Veterans Affairs will be interested in working
with the surety community to address the needs of veteran-owned and controlled
small businesses for long-term participation and success in Federal construction
projects.
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Prepared Statement of Mark Walker, Deputy Director,
National Economic Commission, American Legion

Executive Summary

The American Legion has no official positions on H.R. 294, H.R. 2461, and H.R.
3577 at this time. The American Legion supports the increase in grants that are
provided for severely injured veterans in H.R. 1169. The American Legion supports
H.R. 1182, which expands Servicemembers Civil Relief Act protection against state
income tax liability that applies to a military spouse. This bill would also protect
the right of the military spouse to vote by absentee ballot in his/her home state
(legal residence), despite their absence from the state for the purposes of being with
the active duty husband/wife in another state. The American Legion supports H.R.
2416, which would require VA to use Federal Supply schedules for the purpose of
meeting their veteran and service-disabled veteran-owned businesses procurement
goals. The American Legion supports H.R. 2614. The American Legion believes
there is a definite need to constitute an independent body that is able to analyze
and develop intelligent practical solutions to difficult issues and to present those so-
lutions to VA’s senior leadership and Congressional Members as well as other stake-
holders. The American Legion supports H.R. 2696. The amendments to SCRA in
this bill will clarify the servicemember’s right to bring a personal cause of action
for damages or other appropriate remedies against violators of the SCRA. The
American Legion support H.R. 2874. This bill would give servicemembers needed re-
lief from early termination charges related to residential, professional, business, or
agricultural rental leases. This bill would also require an institution of higher learn-
ing to refund the tuition and fees paid by a student whose absence is due to military
service. The American Legion supports H.R. 2928. Many veterans prefer traditional
employment and/or may require employment for personal or family reasons. The
American Legion recommends that these programs be included under the Post-9/11
GI Bill (Chapter 33); flight training; correspondence schools; vocational schools; ap-
prentice programs; and, on-the-job training programs. The American Legion sup-
ports H.R. 3223, which would allow for more qualified veteran and service-disabled
veteran business owners to compete and receive contracts from the VA. The Amer-
ican Legion fully supports H.R. 3554, which expands education benefits to title 32
Active Guard Reserve. The American Legion supports H.R. 3561. The extra funds
would eliminate a considerable amount of the costs to obtain the initial instrument
rating and commercial pilot certifications needed for advancement in the aviation
field. The American Legion supports the drafted legislation will provide an increase
in reporting fees to schools that enroll veterans. The increased money could assist
with more staffing, provide better equipment (i.e. computers), which would provide
self-serve area for veterans or allow more money to provide for a Veteran Center.
Tﬁlank you for the opportunity to submit these opinions of The American Legion on
these issues.

Madam Chairwoman, Ranking Member Boozman, and Members of the Sub-
committee:

Thank you for this opportunity to present The American Legion’s views on the
several pieces of legislation being considered by the Subcommittee today. The Amer-
ican Legion commends the Subcommittee for holding a hearing to discuss these very
important and timely issues.

H.R. 294, Veteran-Owned Small Business Promotion Act of 2009, which
amends title 38, United States Code, to provide for the reauthorization of the De-
partment of Veterans Affairs (VA) small business loan program. The American Le-
gion does not have an official position on reauthorizing the small business loan pro-
gram within the VA at this time. However, The American Legion recommends that
Congress establish a direct lending program through the Small Business Adminis-
tration (SBA). This effort would offer low-interest loans to otherwise healthy vet-
eran-owned and service-disabled veteran-owned businesses that are having trouble
obtaining the credit they need for necessary operating expenses or expansion. The
American Legion believes the SBA’s Office of Veterans’ Business Development
should be the lead agency to ensure that Operation Iraqi Freedom (OIF) and Oper-
ation Enduring Freedom (OEF) veterans are provided with Entrepreneurial Devel-
opment Assistance. Comprehensive training should be handled by the SBA and Re-
source Training Centers should include DoD and VA facilities.

H.R. 1169 seeks to amend title 38, United States Code, to increase the amount
of assistance provided by the Secretary of VA to disabled veterans for specially



61

adapted housing and automobiles and adapted equipment. This legislation seeks to
triple the amount of grants that are provided to severely injured veterans. Cost of
construction has risen significantly. The increase in funding will assist those se-
verely wounded veterans with the resources to pay for automobiles, adaptive auto-
mobile equipment, and adaptive housing for their disabilities. Ultimately, this bill
would provide injured veterans with a specific quality of life that they are entitled
to. The American Legion supports this legislation.

H.R. 1182, Military Spouses Residency Relief Act, would amend the
Servicemembers Civil Relief Act (SCRA) to prohibit, for purposes of voting for a Fed-
eral, state, or local office, deeming a person to have lost a residence or domicile in
a state, acquired a residence or domicile in any other state, or become a resident
in or any other state solely because the person is absent from a state because the
person is accompanying the person’s spouse who is absent from the state in compli-
ance with military or naval orders. This bill would add a new subsection (c) of sec-
tion 571, as follows: “Income for services performed by the spouse of a servicemem-
ber shall not be deemed to be income for services performed or from sources within
a tax jurisdiction of the United States if the spouse is not a resident or domiciliary
of the jurisdiction in which the income is earned because the spouse is in the juris-
diction solely to be with the servicemember serving in compliance with military or-
ders.” This bill expands SCRA protection against state income tax liability that ap-
plies to a working military spouse. This bill would also protect the right of the mili-
tary spouse to vote by absentee ballot in his/her home state (legal residence), despite
their absence from the state for the purposes of being with the active duty spouse
in another state. The American Legion supports this important piece of legislation.

H.R. 2416 seeks to require VA to use purchases of goods or services through the
Federal Supply Schedules for the purpose of meeting certain contracting goals for
participation by small business concerns owned and controlled by veterans, includ-
ing veterans with service-connected disabilities. The American Legion has encour-
aged Congress to require reasonable “set-asides” of Federal procurements and con-
tracts for businesses owned and operated by veterans. The American Legion sup-
ported legislation in the past that sought to add service-connected disabled veterans
to the list of specified small business categories receiving 3 percent set-asides. Pub-
lic Law (PL) 106-50, “The Veteran Entrepreneurship and Small Business Develop-
ment Act 1999,” included veteran-owned small businesses within Federal con-
tracting and subcontracting goals for small business owners and within goals for the
participation of small businesses in Federal procurement contracts. It requires the
head of each Federal agency to establish agency goals for the participation by small
businesses owned and controlled by service-connected disabled veteran, within that
agency’s procurement contracts. Agency compliance with PL 106-50 has been mini-
mal. In 2004, Executive Order 13360 was issued to strengthen opportunities in Fed-
eral contracting for service-disabled veteran-owned businesses. The American Le-
gion supports this legislation.

H.R. 2461, Veterans Small Business Verification Act, amends title 38, United
States Code, to clarify the responsibility of the Secretary of VA to verify the veteran
status of the owners of small business concerns listed in the database maintained
by the Secretary. The American Legion has no official position on this issue at this
time.

H.R. 2614, Veterans’ Advisory Committee on Education Reauthorization
Act of 2009, seeks to amend title 38, United States Code, to reauthorize the Vet-
erans’ Advisory Committee on Education (VACOE). VACOE is composed of members
who are prominent leaders in education/training, particularly in veterans’ education
and training. They are able to provide valuable insight and advice to the VA Sec-
retary and Members of Congress. The American Legion believes there is a definite
need to constitute an independent body that is able to analyze and develop intel-
ligent, practical solutions to difficult issues and to present those solutions to VA’s
senior leadership and Congressional Members as well as other stakeholders. Last,
VACOE meetings are open to the public. Any individual/group can attend and ad-
dress VACOE with issues they wish to bring to the attention of VA leadership. In
turn, this Advisory Committee can pass those concerns onto VA and Members of
Congress.

H.R. 2696, Servicemembers’ Rights Protection Act, amends the
Servicemembers Civil Relief Act (SCRA) to provide for the enforcement of rights af-
forded under that Act. The American Legion supports this legislation that author-
izes the Attorney General to file a civil action for violation of the SCRA and allows
a servicemember the right to join the Attorney General in a civil action. This bill
will also provide servicemembers their own private cause of action, regardless of any
enforcement action taken by the Attorney General. These amendments to SCRA will
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clarify the servicemember’s right to bring a personal cause of action for damages
or other appropriate remedies against violators of the SCRA.

H.R. 2874, Helping Active Duty Deployed Act of 2009, amends the
Servicemembers Civil Relief Act to improve the equitable relief available for
servicemembers called to active duty. This bill would give servicemembers needed
relief from early termination charges related to residential, professional, business,
or agricultural rental leases. This bill would also require an institution of higher
learning to refund the tuition and fees paid by a student whose absence is due to
military service.

H.R. 2928 seeks to amend title 38, United States Code (U.S.C.), to provide an ap-
prenticeship and on-the-job training program under the Post-9/11 Veterans Edu-
cation Assistance Program. Not all veterans attend institutions of higher learning
(IHLs). Many veterans prefer traditional employment and/or may require employ-
ment for personal or family reasons. The American Legion recommends that these
programs be included under the Post-9/11 GI Bill (Chapter 33):

o flight training;
correspondence schools;
vocational schools;
apprentice programs; and,
on-the-job training programs.

Chapter 33 needs to be modified to include non-college degree programs. Veterans
choosing to use their educational benefits for other than IHLs are able to use them
under the existing Chapter 30 or Chapters 1606 or 1607, title 10, U.S.C.; however,
in those instances the benefit recipients are not entitled to either the housing sti-
pend or the allowance for books and supplies. The American Legion believes that
veterans should never be limited in the manner they use their educational benefits.

H.R. 3223 amends title 38, United States Code, to improve the VA’s contracting
goals and preferences for small business concerns owned and controlled by veterans.
This bill will amend section 8127 of title 38, United States Code, in subsection (c),
by striking ‘may’ and inserting ‘shall’ for the purpose of reaching and surpassing
veterans’ and service-disabled veterans’ procurement goals. This bill would also not
disqualify a veteran or veterans of more than one small business concern from being
included in the VA’s database. The American Legion supports these amendments
that would allow for more qualified veteran and service-disabled veteran business
owners to compete and receive contracts from VA.

H.R. 3554, National Guard Education Equality Act, amends title 38, United
States Code, to provide for the inclusion of certain active duty service in the Reserve
components as qualifying service for purposes of Post-9/11 Educational Assistance
Program. This legislation will extend benefits to title 32 Active Guard Reserve
(AGR) servicemembers under the Post-9/11 GI Bill. Many AGR personnel were
called to active duty via title 32 in support of the response to the attacks on Amer-
ica on September 11, 2001, in addition to deploying for Operation Iraqi Freedom and
Operation Enduring Freedom. Thus, AGR servicemembers have answered the Na-
tion’s call to arms and should receive equal education benefits for their service. Ad-
ditionally, this bill will provide a full 4-year college education to members of the Na-
tional Guard, who are discharged with a service-connected disability. The American
Legion fully supports enacting the National Guard Education Equality Act.

H.R. 3561 amends title 38, United States Code, to increase the amount of edu-
cational assistance provided for certain veterans for flight training. The American
Legion supports the increase from 60 percent to 75 percent for veterans pursuing
flight training. The extra funds would eliminate a considerable amount of the costs
to obtain the initial instrument rating and commercial pilot certifications needed for
advancement in the aviation field.

H.R. 3577, Education Assistance to Realign New Eligibilities for Depend-
ents (EARNED) Act of 2009, amends title 38, United States Code, to provide au-
thority for certain members of the Armed Forces who have served 20 years on active
duty to transfer entitlement to Post-9/11 Educational Assistance to their depend-
ents. The American Legion has no official position on this issue at this time.

The draft legislation seeks to provide for an increase in the amount of reporting
fees payable to educational institutions that enroll veterans receiving educational
assistance from the VA. Due to the lack of staffing and budget cuts that are being
made at institutions, an increase in reporting fees is warranted. The school’s certi-
fying official assists veterans with applying for classes and monitors their enroll-
ment weekly along with ensuring this information is reported to VA. The increased
funding could assist with more staffing and provide better equipment (i.e. com-
puters) which would provide a self-serve area for veterans or allow more funds to
provide for a Veterans Center.
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The American Legion appreciates the opportunity to present this statement for
the record. Again, thank you Madam Chairwoman, Ranking Member Boozman, and
Members of the Subcommittee for allowing The American Legion to present its
views on these very important issues today.

————

Prepared Statement of Justin Brown, Legislative Associate,
National Legislative Service, Veterans of Foreign Wars of the United States

MADAM CHAIRWOMAN AND MEMBERS OF THIS SUBCOMMITTEE:

On behalf of the 2.2 million members of the Veterans of Foreign Wars of the
United States and our Auxiliaries, I would like to thank this Committee for the op-
portunity to testify. The issues under consideration today are of great importance
to our members and the entire veteran population.

The economic downturn has impacted the entire Nation and nowhere is it more
demoralizing than with our recently separated veterans. The most recent monthly
survey from the Bureau of Labor Statistics highlighted the dire situation facing
America’s newest veterans. There are only 9,000 fewer unemployed Post-9/11
servicemembers in the United States than there are servicemembers in Iraq and Af-
ghanistan (185,000 unemployed—194,000 in OEF & OIF). The economic stimulus
may or may not be working, but it surely is not working for veterans.

In March of this year, the Veterans of Foreign Wars testified before this body that
the economic stimulus was largely circumventing this at-risk population. We worked
with the Senate prior to passage of the economic stimulus, in an attempt to pass
legislation that would help America help veterans in the economic stimulus and
through these tough times. However, these changes never occurred.

In consideration of this, and the startling unemployment numbers for Post-9/11
veterans, the VFW requests that any and all Federal stimulus money be subjected
to the same requirements it currently is as if it were directly spent by the Federal
Government. Federal laws relating to veterans preference and contracting are being
circumvented by distributing large sums of Federal money in the form of state
grants.

The VFW believes expansion of any government workforce as a result of stimulus
funds should be bound, as a condition for use of Federal dollars, to adhere to all
Federal veterans’ employment laws; specifically the Veterans Employment Oppor-
tunity Act. Any government contracts awarded due to Federal stimulus funding
should be bound to set-aside 3 percent of all such contracts and sub-contracts for
disabled veteran owned small businesses (SDVOSBs) as required by P.L. 106-50.
Any company that receives a contract of more than $100,000, and was funded in
2ainy part from the Federal stimulus, should also be bound by the Jobs for Veterans

ct.

Our Nation’s economic stimulus package should not be a mechanism for skirting
Federal veterans’ employment and small business laws. Less than one-half of the
(tiotal 1stimulus dollars have been distributed and this needs to be corrected imme-

iately.

H.R. 294, to amend title 38, United States Code, to provide for the reau-
thorization of the Department of Veterans Affairs small business loan pro-
gram, and for other purposes.

The Veterans of Foreign Wars does not have a formal position on H.R. 294 at this
time. In previous testimony before the House Small Business Committee, VFW
urged Congress to create a direct loan or hybrid loan program via the Small Busi-
ness Administration for veterans’ small businesses. Many have argued that the bet-
ter route is to raise loan guarantees thereby increasing the lender’s incentive to pro-
vide veterans with capital. However, the VFW has found that if lenders are not
lending, as has been the case in the current economic situation, raising loan guaran-
tees is insufficient. Offering an array of financial tools, guarantees, and/or a direct
loan program, would increase veterans’ options in regard to starting and maintain-
ing businesses. Clearly, different types of loans would require different conditions
of lending based on the situational factors of the veteran.

H.R. 1169, to amend title 38, United States Code, to increase the amount
of assistance provided by the Secretary of Veterans Affairs to disabled vet-
erans for specially adapted housing and automobiles and adapted equip-
ment.

The Veterans of Foreign Wars offers its enthusiastic support for H.R. 1169; legis-
lation that would increase the amount of assistance provided by VA to disabled vet-
erans for specially adapted housing, automobiles and adapted equipment.
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For many years the amount of grants provided to certain severely disabled vet-
erans who need adaptations made to home or automobiles have not kept pace with
inflation causing the benefit to erode. VFW believes that H.R. 1169 would provide
much needed relief by increasing from $12,000 to $36 000 the maximum amount au-
thorized by VA for specially adapted features in a home and from $60,000 to
$180,000 for the construction of specially adapted housing. It also makes a much
needed change to the adaptive automobile benefit by providing up to $33,000 for the
purchase of an automobile and specially modified automobile equipment for our se-
verely disabled veterans and servicemembers.

H.R. 1182, to amend the Servicemembers Civil Relief Act to guarantee the
equity of spouses of military personnel with regard to matters of residency,
and for other purposes.

The Veterans of Foreign Wars strongly supports H.R. 1182. This important legis-
lation would amend the Servicemembers Civil Relief Act so that certain rights and
protections of this act apply not only to servicemembers, but to their spouses as
well. Particularly, this legislation provides a guarantee of residency for spouses for
voting purposes. Spouses of servicemembers who have moved out of state will no
longer be deemed to have lost residency in their original state, nor be deemed to
have acquired a residence in any other state. Thus, spouses’ voting eligibility will
be kept to their original state of residence if they choose.

Also of importance, this legislation helps determine residency of spouses of
servicemembers in dealing with taxes. A spouse’s relocation will neither cause them
to lose nor gain state residency as long as they moved to their new location for the
sole purpose of being with their spouse who moved due to military orders. A
spouse’s income will not be deemed to be income within the new tax jurisdiction.
Last, H.R. 1182 applies the suspension of land rights residency requirement to the
spouses of servicemembers.

H.R. 2416, to require the Department of Veterans Affairs to use purchases
of goods or services through the Federal supply schedules for the purpose of
meeting certain contracting goals for participation by small business con-
cerns owned and controlled by veterans, including veterans with service-con-
nected disabilities.

The Veterans of Foreign Wars supports this legislation that would help the Fed-
eral Government meet its legally established 3 percent disabled veteran owned
small business (SDVOSB) set-aside mandate of all Federal contracts. Ten years
have gone by since the passage of P.L. 106-50, and the Federal Government has
yet to surpass 1.5 percent of all Federal contracts. The VFW calls on Congress to
Ztep up its efforts to ensure governmental departments meet their established man-

ates.

This particular legislation would extend an opportunity to veteran small busi-
nesses to fulfill regularly and often needed consumable items of the VA.

According to the VA, the National Acquisition Center Federal Supply Schedule
Service is responsible for establishing, soliciting, awarding, and administering the
VA’s Federal Supply Schedule Program, which currently consists of 8 active sched-
ules. These schedules encompass such products as pharmaceuticals; medical equip-
ment and supplies; dental supplies; x-ray equipment and supplies (including medical
and dental x-ray film); patient mobility devices (including wheelchairs, scooters,
walkers, etc.); antiseptic skin cleansers, detergents and soaps; in vitro diagnostics,
reagents, test kits and sets; and clinical analyzers, laboratory cost-per-test. There
are a total of over 1,200 contracts in place for the various commodity groups. An-
nual sales against these contracts exceed $2 billion. All Federal Supply Schedule
contracts are multiple award, indefinite delivery-indefinite quantity type, and are
national in scope. These contracts are available for use by all government agencies
including but not limited to: VA medical centers, Department of Defense, Bureau
of Prisons, Indian Health Services, Public Health Services, some State Veterans
Homes, etc. Performance periods can be established up to 5 years in length.

H.R. 2461, to amend title 38, United States Code, to clarify the responsi-
bility of the Secretary of Veterans Affairs to verify the veteran status of the
owners of small business concerns listed in the database maintained by the
secretary.

The Veterans of Foreign Wars strongly supports this legislation that would verify
small businesses that claim to be veteran or disabled veteran owned are in fact
owned and operated by those veterans. The potential exists for companies to claim
veteran status in order to gain unearned access to veterans’ business benefits. These
companies then may become competitors of benefit eligible veteran or disabled vet-
eran owned businesses.

This legislation would require VA to confirm a small business is owned and con-
trolled by veterans and a veteran/s are in fact disabled prior to being listed in the
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VA’s database of veteran owned and service disabled veterans. The legislation would
also require all unverified parties currently in the database be verified within 60
days of the passage of this Act. The VFW hopes to see both the VA and Congress
address this issue immediately.

H.R. 2614, to amend title 38, United States Code, to reauthorize the Vet-
erans’ Advisory Committee on Education.

The Veterans of Foreign Wars supports H.R. 2614 which would allow the Vet-
erans’ Advisory Committee on Education to continue to serve our veterans for an-
other 6 years. The Veterans’ Advisory Committee on Education is an important
Committee that provides advice on the administration of education and training pro-
grams to our veterans.

H.R. 2696, to amend the Servicemembers Civil Relief Act to provide for the
enforcement of rights afforded under that Act.

The VFW strongly supports this legislation that would add a new title VIII to the
Servicemembers Civil Relief Act to enhance the protections provided under that Act
for servicemembers and their dependents.

This legislation would authorize the Attorney General to commence a civil action
in any appropriate United States District Court whenever the Attorney General has
reasonable cause to believe that any person or group of persons is engaged in, or
has engaged in a pattern or practice of conduct in violation of any provision of the
Servicemembers Civil Relief Act; or any person or group of persons is denying, or
has denied, any person or group of persons any protection afforded by any provision
of this Act, and such denial raises an issue of general public importance. It estab-
lishes the right of those persons individually protected by the Act to intervene in
any action brought by the Attorney General and to receive injunctive and monetary
relief, along with reasonable attorneys’ fees and costs.

The Act would also clarify that those persons individually protected by the Act
have their own personal cause of action, independent of any enforcement action the
Attorney General might initiate. Those individually protected who bring their own
private action may generally seek and obtain the same remedies available upon
intervention in an action brought by the Attorney General.

Furthermore, this act would make explicit that in addition to attorneys’ fees, con-
sequential and punitive damages may be awarded for violations of the Act. Although
some courts have found such damages to be implied, others have not. This disparity
will now be eliminated.

H.R. 2874, to amend the Servicemembers Civil Relief Act to improve the eq-
uitable relief available for servicemembers called to active duty, and for
other purposes.

The VFW supports this legislation which addresses rent and lease amounts for
premises and motor vehicles for servicemembers. H.R. 2874 states that unpaid lease
amounts preceding the effective date of the lease will be paid on a prorated basis.
This legislation also prohibits the lessor from imposing an early termination charge.
However, any taxes, summonses, title and registration fees, or other obligations and
liabilities would still be paid by the lessee.

This legislation also addresses tuition relief for postsecondary students who are
called to military service. H.R. 2874 would allow for a student, who is a member
of the military, to get reimbursed for their tuition and fees for school if they are
called away to military action and are thus absent and do not receive school credit.
These refunds however do not include tuition or fees paid on behalf of the student
by scholarships awarded to the student by the institution of higher learning or
through funds awarded under Title 20 U.S.C.

H.R. 2928, to amend title 38, United States Code, to provide for an appren-
ticeship and on-job training program under the Post-9/11 Veterans Edu-
cational Assistance Program.

While the VFEW fully supports the intent of H.R. 2928 the legislation needs clari-
fication. The VFW fully supports providing apprenticeship and on-job training under
the purview of the Post-9/11 Veterans Educational Assistance Program. However,
H.R. 2928 is not clear in that it does not provide a clear measurement for the ben-
efit. The VFW believes that the current suggested criteria would actually provide
less for apprenticeship training than is currently provided under Chapter 30 edu-
cational benefits. Therefore, the VFW suggests that the minimum that be offered
under Chapter 33 be that which is currently offered under Chapter 30 with that
rate being tied to a favorable annual rate of inflation.

H.R. 3223, to amend title 38, United States Code, to improve the Depart-
ment of Veterans Affairs contracting goals and preferences for small busi-
ness concerns owned and controlled by veterans.

The Veterans of Foreign Wars strongly supports H.R. 3223. This important legis-
lation would clarify a longstanding issue in the veterans’ business community by
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simply changing “may” to “shall” in regards to a GAO interpretation of the law that
caused massive confusion in regards to priority of contracting set-asides. Further-
more, the legislation would clarify that veterans who may own more than one busi-
ness would not be a means for disqualification of small business set-asides. Also,
the legislation would clarify the term “control of management and daily business op-
erations.”

H.R. 3554, to amend title 38, United States Code, to provide for the inclu-
sion of certain active-duty service in the reserve components as qualifying
service for purposes of Post-9/11 Educational Assistance Program, and for
other purposes.

The Veterans of Foreign Wars strongly supports this legislation that would qual-
ify certain members of the Army National Guard who were activated under title 32
orders but due to a clerical error were excluded from Chapter 33 benefits. Over
30,000 members of the National Guard who currently do not enjoy the benefits of
the Post-9/11 GI Bill but may have been actively involved in both Operation Iraqi
Freedom and Operation Enduring Freedom would become eligible for it. In regards
to Post-9/11 GI Bill fixes, this is the VFW’s number one priority. Certain veterans
who should be eligible for the benefit are not and the VFW strongly encourages Con-
gress to address this issue as quickly as possible.

H.R. 3561, to amend title 38, United States Code, to increase the amount
of educational assistance provided to certain veterans for flight training.

The Veterans of Foreign Wars supports this legislation that would allow veterans
to receive additional assistance paying for their flight school programs. This impor-
tant legislation increases the amount of educational funding for flight programs
from 60 percent to 75 percent of the immediate costs up to the maximum amount
of benefit provided under Chapter 30 educational benefits. H.R. 3561 would help
eliminate funding barriers facing veterans interested in using their educational ben-
efits to pursue certified flight training programs.

H.R. 3577, to amend title 38, United States Code, to provide authority for
certain members of the Armed Forces who have served 20 years on active
duty to transfer entitlement to Post-9/11 Educational Assistance to their de-
pendants.

The Veterans of Foreign Wars strongly supports this legislation. H.R. 3577 would
make eligible for the transferability of the Post-9/11 GI Bill all active duty military
that served at least 90 days after September 10, 2001 and retired with 20 years of
service between the dates of September 11, 2001 and July 31, 2009. The VFW has
received numerous calls and emails from upset soldiers, sailors, and marines who
found the August 1, 2009 deadline unfair. Had many of these servicemembers
known such a benefit was going to be available many would have likely extended
in order to receive it. The VFW believes these men and women served their country
proudly and honorably during a time of war and ought to be offered the same ben-
efit as their counterparts.

H.R. 3579, to amend title 38, United States Code, to provide for an increase
in the amount of the reporting fees payable to educational institutions that
enroll veterans receiving educational assistance from the Department of
Veterans Affairs, and for other purposes.

The VFW supports this legislation that would raise the reporting fees, payable to
institutions that enroll veterans receiving educational assistance from the VA, from
$7 or $11 to $50. This will raise the funding levels of institutions in order to assist
them with the large influx of veterans using the Post-9/11 GI Bill.

Madam Chairwoman, this concludes my testimony and I will be pleased to re-
spond to any questions you or the Members of this Subcommittee may have. Thank
you.

———

Prepared Statement of John L. Wilson, Assistant National Legislative
Director, Disabled American Veterans

Madam Chairwoman and Members of the Subcommittee:

On behalf of the 1.2 million members of the Disabled American Veterans (DAV),
I am honored to present this testimony to address various bills before the Sub-
committee today. In accordance with our congressional charter, the DAV’s mission
is to “advance the interests, and work for the betterment, of all wounded, injured,
and disabled American veterans.” We are therefore pleased to support various meas-
ures insofar as they fall within that scope.

The Veteran-Owned Small Business Promotion Act of 2009, H.R. 294, reinstates
and modifies this program, which was terminated at the end of fiscal year 1986. The
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previous veteran-owned small business loan program authorized the Department of
Veterans Affairs (VA) to provide loans to veteran-owned small businesses for:

e Financing plant construction, conversion, or expansion;
e Financing the acquisition of equipment, facilities, machinery, supplies, or mate-
rials; or
e Supplying working capital.
While it would repeal the authority to make direct loans, it would instead grant
loan guarantees for qualified veterans. It would also:

e Reduce the minimum disability rating eligibility from 30 percent to 10 percent;

e Expands eligibility to all veterans which, under current law, was limited to
Vietnam era veterans and veterans discharged or released due to a disability
incurred or aggravated in the line of duty;

e Increases the maximum loan guaranty amount from $200,000 to $500,000;

e Authorizes the VA to subsidize a loan lender in order to reduce by up to one-
half percent the interest rate paid by the veteran-owned small business;

e Includes, under a loan preference, members of the National Guard and reserves
activated in support of the Global War on Terrorism;

e Limits performance bond requirements of veteran-owned small businesses with
respect to the construction, alteration, or repair of any Department of Veterans
Affairs (VA) public building or public work; and

e Treats a small business owned and controlled by veterans as a socially and eco-
nomically disadvantaged small business for purposes of contracts awarded to
the latter businesses under provisions of the Small Business Act.

As noted in the Independent Budget (IB), a policy document prepared annually by
the DAV, AMVETS, Paralyzed Veterans of America, and Veterans of Foreign Wars
of the United States, veterans, particularly veterans who are service disabled, have
difficulties obtaining financial support to establish or maintain a small business. In
an effort to assist veterans with financing a business, the Small Business Adminis-
tration (SBA) has established a new loan program entitled “The Patriot Express
Loan Initiative.” Under this program, veterans can obtain business loans up to
$500,000 and qualify for SBA’s maximum loan guarantee of up to 85 percent of the
loan value of $150,000 or less, and 75 percent guarantee for loans more than
$150,000. Unfortunately, lenders require collateral to secure the 15 percent to 25
percent of the loan not covered by the SBA guarantee. This collateral requirement
actually restricts most recently discharged veterans from obtaining small business
loans due to insufficient collateral.

It was the IB’s recommendation that the VA should establish a loan-guarantee
program similar to its current VA Home Loan Guarantee program to provide re-
cently discharged veteran entrepreneurs the security needed to establish a small
business after they have left the military service, even though they may be starting
with little or no income or collateral.

While H.R. 294 would not authorize loans, it does provide VA-backed loan guaran-
tees, the reduction of interest rates by one-half percent, and limits performance
bond requirements of veteran-owned small businesses with respect to the construc-
tion, alteration, or repair of any Department of Veterans Affairs (VA) public build-
ing or public work, treats a small business owned and controlled by veterans as a
socially and economically disadvantaged small business for Small Business Act-
awarded contracts, and other beneficial provisions. Although the DAV has no resolu-
tion on this issue, we are not opposed to the favorable consideration of this legisla-
tion.

H.R. 1169 addresses both specially adapted housing and the purchase of auto-
mobile and their adaptive equipment. It increases:

e from $12,000 to $36,000 the maximum amount authorized to be provided by the
VA to certain disabled veterans for specially adapted features in a home;

e from $60,000 to $180,000 the total amount authorized to be provided per vet-
eran for the construction of specially adapted housing; and

e from $11,000 to $33,000 the maximum amount authorized to be provided for the
purchase of automobiles and adaptive automobile equipment.

The specially adapted housing provision is in partial agreement with one provi-
sion of DAV’s Resolution No. 176, which seeks to provide an increase in the specially
adapted housing grant to veterans who have incurred service-connected disabilities
consisting of loss or loss of use of both lower extremities, total blindness together
with loss or loss of use of one lower extremity, or loss or loss of use of one lower
extremity together with either the loss or loss of use of an upper extremity or other
organic disease that requires use of a wheelchair or the use of braces, crutches, or
canes.
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We would also ask for the Committee’s consideration by amending this bill to pro-
vide for automatic annual adjustments based on increases in the cost of living to
be in concert with the second provision of Resolution No. 176. Such an amendment
would allow this program to keep pace with an expanding economy and would be
most beneficial to eligible veterans.

Regarding the section of this bill dealing with the purchase of an automobile and
adaptive automobile equipment, it is in agreement with DAV’s Resolution No. 171
which seeks to increase the grant for automobiles or other conveyances available to
certain disabled veterans and provide for automatic annual adjustments based on
the increase in the cost of living. VA provides a grant to assist eligible disabled vet-
erans and servicemembers in purchasing specially equipped automobiles or other
conveyances. The amount of the grant was set at an amount sufficient to cover the
full cost of lower-priced automobiles in 1946. The current grant of $11,000 rep-
resents only about 39 percent of the total average cost of automobiles based on most
current available pricing. DAV is pleased to endorse this bill as it increases the
automobile grant to an amount representing 80 percent of the average cost of new
automobiles.

H.R. 1182, the Military Spouses Residency Relief Act. The DAV has no resolution
on this issue. Additionally, this legislation is outside the scope of the DAV’s mission.
We nonetheless have no opposition to its favorable consideration.

H.R. 2416 requires VA contracting officers to use purchases of goods or services
through the Federal supply schedules for the purpose of meeting the government-
wide goal for participation by small businesses owned and controlled by veterans
and service-disabled veterans. The DAV has no resolution on this issue. We none-
theless have no opposition to its favorable consideration.

H.R. 2461, the Veterans Small Business Verification Act. This bill provides that
applications by veteran small business owners for inclusion in a database of vet-
eran-owned small businesses maintained by the VA constitute as permission for the
Secretary to verify information included in the application. Such small businesses
would not be included in the database until the VA receives sufficient information
to verify their eligibility. The IB noted that the VA’s database is critical to Federal
agencies when they certify veteran status and ownership. We therefore agree with
the provisions of this bill.

We do, however, respectively request this bill be amended in such a way as to
require all Federal agencies to certify veteran status and ownership through the
VA’s Vendor Information Pages (VIP) program before awarding contracts to compa-
nies claiming to be veteran or service-disabled veteran-owned small businesses. Gov-
ernment agencies need a one-stop access to identify veteran and service-disabled
veteran-owned small businesses and verify their veteran status.

H.R. 2614, the Veterans’ Advisory Committee on Education Reauthorization Act
of 2009. The DAV has no resolution on this issue. We nonetheless have no opposi-
tion to its favorable consideration.

H.R. 2696, the Servicemembers’ Rights Protection Act. The DAV has no resolution
on this issue. Additionally, this legislation is outside the scope of the DAV’s mission.
We nonetheless have no opposition to its favorable consideration.

H.R. 2874, the Helping Active Duty Deployed Act of 2009. The DAV has no resolu-
tion on this issue. Additionally, this legislation is outside the scope of the DAV’s
mission. We nonetheless have no opposition to its favorable consideration.

H.R. 2928, amends title 38, United States Code, to provide for an apprenticeship
and on-the-job training program under the Post-9/11 Veterans Educational Assist-
ance Program. The DAV has no resolution on this issue. We nonetheless have no
opposition to its favorable consideration.

H.R. 3223, requires under current law, a VA contracting officer to award a con-
tract to a small business concern owned and controlled by veterans using other than
competitive procedures, often referred to as a sole source contract. This bill would
prohibit using ownership and control by a veteran or veterans of more than one
small business as grounds for disqualification from inclusion in an existing database
of veteran-owned businesses. The DAV has no resolution on this issue. We nonethe-
less have no opposition to its favorable consideration.

H.R. 3554 would amend title 38, United States Code, to provide for the inclusion
of certain active-duty service in the reserve components as qualifying service for
purposes of Post-9/11 Educational Assistance Program. The DAV has no resolution
on this issue. Additionally, this legislation is outside the scope of the DAV’s mission.
We nonetheless have no opposition to its favorable consideration.

H.R. 3561, to amend title 38, United States Code, to increase the amount of edu-
cational assistance provided to certain veterans for flight training, was introduced
by Representative Teague. The DAV has no resolution on this issue. Additionally,
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this legislation is outside the scope of the DAV’s mission. We nonetheless have no
opposition to its favorable consideration.

H.R. 3577, the Education Assistance to Realign New Eligibilities for Dependents
(EARNED) Act of 2009. The bill provides the authority for certain members of the
Armed Forces who have served 20 years on active duty to transfer entitlement to
Post-9/11 educational assistance to their dependents. The DAV has no resolution on
this issue. We nonetheless have no opposition to its favorable consideration.

Madam Chair, this concludes my testimony on behalf of DAV. We hope you will
consider our recommendations.

————

Prepared Statement of Richard F. Weidman, Executive Director
for Policy and Government Affairs, Vietnam Veterans of America

Chairwoman Herseth-Sandlin, Ranking Member Boozman, and distinguished
Members of the Subcommittee, on behalf of VVA National President John Rowan,
and the Board of Directors and members, I thank you for giving Vietnam Veterans
of America (VVA) the opportunity to testify today regarding these important items
of pending legislation.

In regard to H.R. 294, we strongly support anything that will inject more capital
into small business concerns, especially veteran owned firms and service disabled
veteran owned firms. While this idea of reviving the business loans at VA, which
was so successful following World War 1I, is a concept that has been raised time
and again over the past three decades, this is the first piece of legislation that we
can recall that has actually come up for a hearing. We agree with lowering the per-
cent of disability from 3 percent to 10 percent for eligibility, and also concur with
increasing the guaranty amount. Assuming that the offset can be found under
“PAYGO” we favor enactment of this legislation.

We also support the move in make it easier for service disabled veteran owned
firms and other veteran owned firms to secure bonding. However, we are not sure
that the mechanism suggested in this section will actually work in the surety bond
market, after discussions with some of the most respected surety bonding leaders
in the field.

What is possible is waiver of the bonding requirement by the Secretary. It is often
done for firms doing business with VA pursuant to the Javits-Wagner-O’Day or
JWOD program. This is an area that merits further exploration.

Last, we are unclear as to how section 4 of this proposal would work. If it would
entail a veteran to have to be certified under 8(a), then we do not favor this provi-
sion. If the effect is to give the Secretary the authority to essentially use the direct
contracting authority to contract with any verified veteran owned business who
(VOSB) offers a good product at a fair market price without such certification, then
we favor it. However, as written that is unclear to us as to how it would actually
work in practical terms.

VVA favors the provisions of H.R. 1169, which would dramatically increase the
amount of funds available to specially adapt housing and specially adapt auto-
mobiles. Despite increases in recent years, the amount currently available just does
not even begin to cover the costs for these very necessary aids for significantly dis-
abled veterans. We thank you for moving this bill.

In regard to H.R. 2461, VVA strongly favors this bill. The need to ensure the in-
tegrity of the program as the service disabled veteran owned business and veteran
owned business authorities become more accepted and successful is readily apparent
to virtually all observers. VVA concurs with the Veterans Entrepreneurship Task
Force (VET-Force) position that it is essential to do this. However, it is also essen-
tial that VA develop the organizational capacity to verify businesses in a timely
fashion. Currently the backlog is many, many months. Implementation of this clari-
fication must be accompanied by an elimination of that backlog, or it will result in
many legitimate veteran owned firms missing out on important opportunities.

VVA favors renewing the authority for the Veterans Advisory Committee on Edu-
cation through 2015, as contained in H.R. 2614.

VVA favors the enactment of H.R. 2928, which will provide for apprenticeship and
on the job training (OJT) under the Post-9/11 GI Bill. While we strongly encourage
young veterans to go to school, AND stick with it to get their degrees, there are
many veterans that wish to pursue trades that do not require college, but rather
apprenticeships or OJT, yet are legitimate and important avenues for educational
advancement on a civilian career path. This legislation will ensure that these young
people have a means of pursuing their goals when they return from military service.

VVA favors enactment of H.R. 3554, which will move toward better inclusion of
National Guard and reserve servicemembers who are deployed in the 9/11 GI Bill.
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VVA'’s position continues to be that the same hostile fire from the enemy merits full
and equal benefits being accorded to National Guard and Reserve troops who are
deployed.

Thank you, Madam Chairwoman, for the opportunity to present testimony here
today on these important legislative initiatives.

————

Prepared Statement of Christina M. Roof, National Deputy Legislative
Director, American Veterans (AMVETS)

Madam Chairwoman, Ranking Member Boozman, and distinguished Members of
the Subcommittee, on behalf of AMVETS, I would like to extend our gratitude for
being given the opportunity to discuss and share with you our views and rec-
ommendations on the multiple pieces of pending legislation regarding our veteran
community.

AMVETS feels privileged in having been a leader, since 1944, in helping to pre-
serve the freedoms secured by the United States Armed Forces. Today our organiza-
tion prides itself on the continuation of this tradition, as well as our undaunted
dedication to ensuring that every past and present member of the armed forces re-
ceives all of their due entitlements. These individuals, who have devoted their entire
lives to upholding our values and freedoms, deserve nothing less.

AMVETS applauds the efforts of the Subcommittee on their continued commit-
ment to creating an environment of stability and evenhandedness, where all vet-
erans may pursue and thrive in their business and educational endeavors. Today
we are discussing multiple bills, which stand to achieve more of the goals set forth
by the Committee.

AMVETS supports H.R. 294, the ‘Veteran-Owned Small Business Promotion Act
of 2009’. It is in the opinion of AMVETS that the changes this bill proposes could
only benefit the veteran small business community. This bill would open up the pro-
curement process and eligibility to bid to more Veteran Owned Small Businesses
(VOSB), by decreasing performance bond requirements from 30 percent to 10 per-
cent. HR. 294 will also increase the maximum gratuity amounts in Section
3742(b)(2) and decrease the interest rates payable by veteran owned small business
concerns by up to one-half percent. Though these numbers may not seem staggering
at first glance, in the long run they could actually decide success or failure for a
small business concern. Being a former small business consultant, I have seen first-
hand the major importance of interest rates on a business concerns success. Allow-
ing the Secretary to enforce reduced rates will prove incredibly beneficial to veteran
owned small business concerns in an economy where every penny proves to be sig-
nificantly important.

AMVETS supports H.R. 1169, introduced by Mr. Boozman and Mr. Buyer. As the
Housing and Economic Recovery Act of 2008, Sec 2605, modestly increased the
adaptive housing benefits for disabled veterans by $2000 in subsection (B)(2) and
paragraph 2, as well as by $10,000 in paragraph 1, this bill stands to improve great-
ly upon those initial steps and improve the lives of thousands of veterans and their
families. While AMVETS applauds any increase of these benefits, this bill genuinely
sets forth the changes needed to bring the amounts into the 21st century and help
align the benefits to the actual costs. AMVETS strongly recommends the immediate
implementation of these changes and that they shall apply with respect to payments
made in accordance with section 2102 of title 38, United States Code, as well as,
being reflected in the Secretary’s established residential home cost-of-construction
index for the purposes of this subsection.

AMVETS supports H.R. 1182, the ‘Military Spouses Residency Relief Act’. This
Act will afford the same “home-of-record” status as the servicemember. Allowing
spouses the ability to retain residency in a state regardless of where they are phys-
ically living while accompanying a military spouse who is on official military orders.
This legislation will allow military spouses to retain their voting rights and main-
tain current tax status in their home-of-record state, thus relieving any burdens felt
by spouses during transfers or deployments.

AMVETS supports H.R. 2416 by way of the goals it promotes of aiding VOSB and
SDVOSB in regards to the awarding of contracts in the Federal procurement and
acquisition process.

AMVETS supports H.R. 2461 and the standards of business verification trans-
parency it calls for. As AMVETS has requested in prior hearings, the integrity of
VA’s procurement process must be protected, as well as all business concerns receiv-
ing awards be held accountable for meeting the requirements of said awards. This
bill will also protect the SDVOSBs and VOSBs from loss of awards due to possible
untruths or unverified statuses. AMVETS agrees with the timetables laid out by



71

H.R. 2461, but has concerns on whether there is an accurate system and staff in
place to handle the initial heavy workload. As we have seen with the Post-9/11 GI
Bill rollout backlogs, there needs to be a temporary plan in place and possibly tem-
porary staff to assist with the verification process of existing database businesses.
Again AMVETS commends the Chairwoman and Ranking Member Boozman for
leading the way in a call transparency and accountability as it related to all Federal
procurement.

AMVETS supports H.R. 2614, amendment to date change.

AMVETS supports H.R. 2696, the ‘Servicemembers’ Rights Protection Act’. One of
AMVETS founding principles and current legislative goal is to ensure the protection
of rights of all current and past military members and their families. H.R. 2696 will
help further enforce current laws and penalties for violation of any act of unjust im-
posed upon a member of the United States military or their family while serving.
AMVETS believes that the amendment called for in section 307(c) is crucial to hold-
ing employers accountable for any violation of servicemembers rights.

AMVETS supports H.R. 2874, ‘Helping Active Duty Deployed Act of 2009’.
AMVETS believes it is vital to the success of our country’s servicemembers called
to active duty, to relieve any undue stress and/or obligations in regards to out-
standing financial obligations and education.

AMVETS supports H.R. 2928, with the contingency that proposed section 3319 of
Title 38, Chapter 33 reflects any changes to Department of Labor’s apprenticeship
pay standards and/or changes to 29 CFR. Whereas, the veteran or designee is re-
ceiving: “entry wage shall be not less than the minimum wage prescribed by the Fair
Labor Standards Act, where applicable, unless a higher wage is required by other
applicable Federal law, State law, respective regulations, or by collective bargaining
agreement;,” AMVETS strongly believes that all veterans should receive equal and
fair industry standard pay, regardless of title.

AMVETS supports H.R. 3223; however, we do have some concerns over the word-
ing of the proposed new paragraph in subsection 1. AMVETS understands that the
paragraph’s intent is to clarify the definition of ‘control of management and daily
business operations’, nonetheless AMVETS believes that by adding this definition
and not referencing the qualifying percentage of ownership, if even in footnotes,
there could be misunderstanding by business concerns, thus opening the door to un-
wanted disputes.

AMVETS supports H.R. 3554, the ‘National Guard Education Equality Act’.
AMVETS supports the entitlements of the Post-9/11 GI Bill to any Active Guard Re-
serve (AGR) solider or Guard member who is called to active duty by their state,
and who engages in activities designed to support and protect this country and our
borders, regardless of title.

AMVETS supports H.R. 3561 in increasing the educational assistance for flight
training from ‘60 percent’ to ‘75 percent’. This will ease some of the financial burden
and enable more eligible veterans and reservist to utilize such benefits.

AMVETS supports H.R. 3577, the ‘Education Assistance to Realign New Eligi-
bilities for Dependents (EARNED) Act 2009’. Many of our Nation’s servicemembers
have chosen to devote their lives to a military career. AMVETS believes that having
served 20 years, qualifying them as career service and retirement, the educational
benefits of the Post-9/11 GI Bill should not be lost because of that choice.

AMVETS supports H.R. 3579, allowing the increase in fees to educational facili-
ties from $7.00 to $50.00 and $11.00 to $50.00. AMVETS believes these increases
will better reflect the funds necessary to pay the salaries or employment costs of
the requisite processing staff.

——

Prepared Statement of Keith M. Wilson, Director, Office of Education
Service, Veterans Benefits Administration, U.S. Department of Veterans

Madam Chairwoman and other Members of the Subcommittee, good afternoon. I
am pleased to be here today to provide the Department of Veterans Affairs’ (VA)
views on pending legislation.

I regret we did not have sufficient time to formulate Departmental views on five
measures, H.R. 1169, H.R. 3554, H.R. 3561, H.R. 3577, and H.R. 3579. However,
we will be pleased to provide written views and estimates of costs of enactment for
these bills for the record.
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EDUCATION PROGRAMS

H.R. 2614

H.R. 2614, the “Veterans’ Advisory Committee on Education Reauthorization Act
of 2009,” would amend section 3692(c) of title 38, United States Code, to extend the
current termination date of the Veterans’ Advisory Committee on Education
(VACOE) for 6 years—from December 31, 2009, to December 31, 2015.

The VACOE was established to provide advice to the Secretary of Veterans Affairs
on the administration of education and training programs for veterans and service-
persons, reservists and guard personnel, and for dependents of veterans. The Com-
mittee may also make such reports and recommendations as it considers appro-
priate to the Secretary and Congress.

VA supports this legislation; the Secretary looks forward to continuing to receive
recommendations and advice from the VACOE.

We estimate that the cost associated with the enactment of H.R. 2614 would be
insignificant.

H.R. 2928

H.R. 2928 would amend the Post-9/11 GI Bill (chapter 33 of title 38, United States
Code) by adding a new section to provide benefits for apprenticeship and on-the-job
training (OJT). The new section 3320 would provide for a monthly benefit payment
to individuals pursuing full-time programs of apprenticeship or other OJT under
chapter 33, using the graduated structure for similar training under other VA edu-
cational assistance programs, such as the Montgomery GI Bill—Active Duty (MGIB—
AD) and Selected Reserve (MGIB-SR) programs, and the Post-Vietnam Era Vet-
erans Educational Assistance program. For each of the first 6 months of an individ-
ual’s pursuit of such a program, the individual would be paid 85 percent of the
amount equal to the national average cost of tuition at an institution of higher edu-
cation; for the second 6 months of such pursuit, the individual would be paid 65 per-
cent of such amount; and for each of the months following that the individual would
be paid 45 percent of such amount. Any apprenticeship or other OJT benefit pay-
ment would be in addition to any other educational assistance benefit payment
made under chapter 33.

H.R. 2928 would also amend section 3313 of title 38 to include apprenticeship or
other OJT under the definition of approved programs of education for purposes of
the Post-9/11 GI Bill.

VA supports allowing individuals who qualify for the Post-9/11 GI Bill to receive
benefits for OJT and apprenticeship training, subject to Congress identifying offsets
for any additional costs. However, we have reservations about this bill, as drafted,
due to implementation challenges presented by the current legislative language. We
do not understand what is meant by the “national average cost of tuition at an insti-
tution of higher education,” or how we should establish monthly rates under it. We
suggest instead language that would specify a basic amount that VA could use to
determine the monthly benefit rate, similar to the current approach used in the
MGIB-AD program. We would appreciate the opportunity to work with the Com-
mittee to address these concerns.

If approved, this legislation would take effect 90 days after the date of the enact-
ment. This would present some difficulty to VA because we currently do not have
a payment system to support OJT and apprenticeship payments under the Post-9/
11 GI Bill. We estimate a new payment system would not be available until Decem-
ber 2010.

Additionally, administration of the Post-9/11 GI Bill would be impacted by the in-
crease in beneficiaries who could elect to receive the Post-9/11 GI Bill in lieu of the
MGIB-AD, the MGIB-SR, or the Reserve Educational Assistance Program (REAP).

In view of the difficulty in understanding the “national average” tuition provision,
we are unable to estimate the cost of enactment of this bill. Accordingly, in view
of tilisfdigﬁculty, and for the foregoing reasons, we are not able to support H.R. 2928
as drafted.

SERVICEMEMBERS CIVIL RELIEF ACT

H.R. 1182

H.R. 1182, the “Military Spouses Residency Relief Act,” would amend the
Servicemembers Civil Relief Act to guarantee the equity of spouses of military per-
sonnel with regard to matters of residency for voting, tax, and land right purposes.
H.R. 1182 affects programs administered by the Department of Defense (DoD). We,
therefore, defer to DoD on the merits of this bill.
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H.R. 2696

H.R. 2696, the “Servicemembers’ Rights Protection Act,” would amend the
Servicemembers Civil Relief Act to authorize the U.S. Attorney General, or any per-
son protected by any provision of that Act, to enforce rights afforded under the Act.
This bill relates to active-duty service personnel and would not affect VA programs.
Therefore, we defer to DoD and the Department of Justice regarding the merits of
this bill.

H.R. 2874

H.R. 2874, the “Helping Active Duty Deployed Act of 2009,” would amend the
Servicemembers Civil Relief Act, and the Higher Education Act of 1965, to improve
the equitable relief available for servicemembers called to active duty with respect
to cellular telephone service, residential and motor vehicle leases, and tuition and
fees for education. Section 2 of H.R. 2874 affects programs administered by DoD.
Section 3 would amend the Higher Education Act 1965 to provide for tuition relief
for students called to military service. VA, therefore, respectfully defers to DoD and
the Department of Education regarding the merits of H.R. 2874.

PROCUREMENT, CONTRACTING, AND SMALL BUSINESS MATTERS

H.R. 294

Section 2 of H.R. 294 would re-authorize the small business loan program for
service-disabled Veterans with disability ratings of at least 10 percent. VA supports
re-authorization of the loan program, in order to increase employment opportunities
for Veterans and to promote economic stabilization by encouraging the establish-
ment and expansion of Veteran-owned small businesses (VOSB).

Section 2(f) of the bill states that “[t]he Secretary shall enter into a contract with
an appropriate entity for the purpose of carrying out the program under this sub-
chapter.” VA believes that a partnership with the Small Business Administration
(SBA), through an interagency agreement, would be preferable in order to gain the
benefit of SBA’s expertise in administering business loan programs.

VA is formulating its views regarding section 3 of the bill and will forward our
comments for the record.

Section 4 of the bill would align VA’s contracting processes for Veteran-owned
small business with SBA’s section 8(a) program. VA is unclear on the intent of the
provision. Under 38 U.S.C. 8127, veteran-owned small businesses already have pri-
ority over section 8(a) contractors. Veterans’ achievements under 38 U.S.C. §8127
since its mid-2007 effective date demonstrate that the new law’s sourcing priority
is helping to ensure equitable consideration of Veteran-owned small businesses in
VA contracts. VA is concerned that the proposed provision could create confusion
and have unintended negative consequences on existing authorities.

For the reasons noted, VA does not support H.R. 294. The Department is formu-
lating its estimate of the cost associated with enactment of the bill and will provide
that information for the record.

H.R. 2416

H.R. 2416 would amend 38 U.S.C. § 8127 to mandate that VA use Federal Supply
Schedules to meet the goals established by the Secretary under this statute.

We cannot support this bill since it would be far too restrictive for VA acquisition
operations and would remove any business discretion that VA contracting officers
have to consider other acquisition vehicles, such as competitive set-asides, sole
source awards, or full and open market competition, when appropriate.

VA estimates that there are no direct costs to VA associated with the enactment
of H.R. 2416.

H.R. 2461

H.R. 2461, the “Veterans Small Business Verification Act,” would amend title 38
to clarify VA’s responsibility to verify the veteran status of the owners of small busi-
ness concerns listed in the VA database.

VA awarded a contract for VA Verification Program Advisory and Assistance
Services (A&AS) and the contractor was fully operational by late July 2009. The
contractor will benchmark the existing verification process and recommend improve-
ments. The contractor is comparing our verification program to other small business
certification programs in existence today to determine best practices in certification
procedures. VA expects to receive the report by the end of September 2009.

In addition, the Government Accountability Office (GAO) is completing its own re-
view of the verification program. GAO is conducting research and fact-finding in
September and October of this year. It plans to complete report writing and follow-
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up in November 2009, submit its draft report to VA for comments in December, and
publish the results of a 3-year study in January 2010. This investigation will pro-
vide GAO’s review of the verification program, with recommendations for improve-
ments, from a third-party observer’s viewpoint.

The reviews by GAO and by the A&AS contractor are under way. The funding
to support both reviews has already been allocated. GAO is considered an authori-
tative, independent body whose recommendations will be respected by both VA and
external stakeholders. The A&AS contractor is also an independent body with the
responsibility to review other certification programs and compare VA’s verification
program to validate VA’s processes.

The cost to verify the 17,000 businesses in the database in the time frames con-
templated by H.R. 2461 would be approximately $12 million annually. For the fore-
going reasons, VA does not support enactment of this bill. However, we would be
pleased to work with the Subcommittee to formulate appropriate legislation upon
completion of above-noted reviews.

H.R. 3223

H.R. 3223 would require a VA contracting officer to award a contract to a small
business concern owned and controlled by veterans using other than competitive
procedures in specified circumstances. It would also prohibit using ownership and
control by a veteran or veterans of more than one small business as grounds for dis-
qualification as a veteran-owned business for purposes of VA procurements.

Section 1(a)(1) of H.R. 3223 would change the wording in section 8127 of title 38
from “may” to “shall,” to require contracting officers to contract with service-disabled
Veteran-owned or Veteran-owned small businesses for all VA procurements under
$5 million. VA believes that the proposed language would be too restrictive and
would remove necessary business judgments that must be made at the discretion
of VA contracting officers to acquire goods and services by the best means available
for an applicable acquisition.

Sections 1(a)(2) and (3) would allow owners with multiple businesses, as well as
owners who work part-time in the business or at a location outside the proximity
of the business location, to qualify for verification. Permitting part-time ownership,
remote ownership or ownership of multiple businesses by a single eligible party in-
creases the likelihood that businesses controlled by ineligible parties may receive
contract awards from the Department. Eligible individuals must have at least 51
percent ownership and day-to-day control of businesses in small business programs.
VA’s position is developed after review of other Federal small business programs,
examination of protest and appeal decisions and study of Government Account-
ability Program reports which establish that day-to-day control is very difficult to
sustain in part-time or remote ownership.

Section 1(b) would require VA to issue interim policy change guidance within 30
days that would be in direct contradiction of the current verification regulation pub-
lished in 38 CFR part 74. Thirty days would be insufficient time for the necessary
rulemaking.

For the foregoing reasons, VA does not support the enactment of H.R. 3223.

Madam Chairwoman, this concludes my statement. I would be happy to respond
to questions you or the other Members of the Subcommittee may have regarding our
views as presented.

——

Statement of Ulric 1. Fiore, Jr., Director, Soldier and
Family Legal Services, Office of the Judge Advocate General,
U.S. Army, U.S. Department of Defense

Chairwoman Herseth Sandlin and Members of the Subcommittee, thank you for
extending the invitation to the Department of Defense to address three bills that
would significantly affect our servicemembers: H.R. 2696, H.R. 1182, and section 2
of H.R. 2874. Each of these bills would either amend or add new sections to the
Servicemembers Civil Relief Act, Public Law 108-189 (2003) (The Act) (50 U.S.C.
App. §§501-596).

The Department strongly supports H.R. 2696, which would clarify that the Attor-
ney General and those individually protected may enforce the rights afforded under
the Act.

The Department has no objections to section 2 of H.R. 1182, which states that for
purposes of voting, spouses of military members neither lose nor gain a domicile
simply by being absent from their State of domicile to accompany their spouse when
the spouse is moving to a new State in compliance with military orders. The Depart-



75

ment has no objections to section 4 of H.R. 1182, which would suspend certain resi-
dency requirement for spouses of military members with respect to land rights pro-
tections.

The Department has concerns regarding section 3 of H.R. 1182, which purports
to relieve spouses of military members from paying income taxes to a State if the
spouse is not a resident or domiciliary of the State, when the spouse is in the State
zolely to be with the servicemember who is serving in compliance with military or-

ers.

The Department supports section 2 of H.R. 2874, which expands the ability of
servicemembers to terminate certain cellular phone contracts under the Act when
the contract is made “on behalf of the servicemember.” This section also amends the
Act to make clear that when a servicemember is allowed to terminate a residential
lease due to a covered relocation under military orders, the lessor may not impose
an early termination charge.

H.R. 2696

This proposal is the most important and beneficial amendment to the Act since
the sweeping 2003 amendments greatly increased the strength of the Act by codi-
fying several decades of the Act’s judicial interpretations.

New section 801 would clarify the authority of the Attorney General to commence
a civil action in any appropriate United States District Court whenever the Attorney
General has reasonable cause to believe that any person or group of persons is en-
gaged in, or has engaged in, a pattern or practice of conduct in violation of any pro-
vision of the Act; or any person or group of persons is denying, or has denied, any
person or group of persons any protection afforded by any provision of this Act, and
such denial raises an issue of general public importance. It establishes the right of
those persons individually protected by the Act to intervene in any action brought
by the Attorney General and to receive injunctive and monetary relief, along with
reasonable attorneys’ fees and costs.

New section 802 would also clarify that those persons individually protected by
the Act have their own personal cause of action, independent of any enforcement
action the Attorney General might initiate. Those individually protected who bring
their own private action may generally seek and obtain the same remedies available
upon intervention in an action brought by the Attorney General.

Although most courts have recognized this essential implied right of the service-
member to bring a personal cause of action for damages or other appropriate rem-
edies, other courts have done so only after costly and protracted litigation. The re-
cent decision in Hurley v. Deutsche Bank (W.D. MI) (Case No. 1:08-CV-361) illus-
trates these concerns. Such decisions that do not recognize the right to a personal
cause of action threaten the readiness of our servicemembers. These amendments
to the Act are designed to clarify the existence of enforcement authority that the
Department believes has always been implied.

This proposal’s explicit authorization of attorneys’ fees supports the underlying
theme of this clarifying amendment to the Act: access to justice. This explicitly stat-
ed right will ensure that upon prevailing on the merits, those protected by the Act
can indeed be made completely whole.

Many claims under the Act will be for relatively small amounts. The ability to
recover attorney’s fees for the small claims will provide all servicemembers a voice
and ensure that their rights are taken seriously. In addition, the right to collect at-
torneys’ fees would likely reduce litigation and induce settlements by those who
might have previously refused to pay damages, hoping that the amount was too
small to warrant the cost of litigation.

The right to collect attorneys’ fees would also bring the Act in line with somewhat
similarly focused statutes such as the Uniformed Services Employment and Reem-
ployment Rights Act, the Fair Debt Collection Practices Act, the Fair Credit Report-
ing Act, the Federal Truth in Lending Act, 42 U.S.C. 1983, title VII of the Civil
Rights Act 1964, the Employee Retirement Income Security Act, and virtually every
state unfair and deceptive trade practices and consumer protection statute.

New section 802 would also make explicit that in addition to attorneys’ fees, con-
sequential and punitive damages may be awarded for violations of the Act. Although
some courts have found such damages to be implied, others have not. This disparity
will now be eliminated.

New section 803 consolidates references to the preservation of remedies found in
several other provisions in the Act and expands the specific references in current
sections 301(c), 302(d), 303(d), 305(h), 306(e), and 307(c) beyond conversion to in-
clude any other causes of action available under Federal or State law. It also recog-
nizes that consequential and punitive damages that might flow from those causes
of action could also be awarded.
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The effectiveness of any law is measured by the ease with which it can be en-
forced. Rules that can be ignored without consequence crush morale. Expectations
of fair play give way to the realities of self-interest. Those who do not appreciate
the sacrifices that our servicemembers make every day, those who do not appreciate
what it means to drop one’s own affairs to take on the burden of the Nation should
face the full range of enforcement options the judicial system has to offer. The play-
ing field must be leveled so that servicemembers can actually receive all the protec-
tions the law was drafted to provide.

H.R. 1182

The report on H.R. 1182 states that this legislation “would provide military
spouses with SCRA residency protections similar to those afforded to
servicemembers.” We appreciate their stated intention, and would like to discuss our
concerns with section 3, which would amend section 511 of the Act (50 U.S.C. App.
§571), to shield the income of a spouse (under the stated conditions) from taxation
in the non-domiciliary State where the spouse is currently located with the service-
member. Although, the provision would provide a financial benefit for military fami-
lies whose State of domicile would not tax the income earned in the non-domiciliary
State, it could have significant and detrimental long-term effects that would offset
the arbitrary tax benefit that some would receive.

This provision changes the normal theory of taxation as it has traditionally ap-
plied to the spouse of a servicemember. In general, a State imposes taxation on the
worldwide income of individuals who are resident or domiciled in that State. States
impose taxation on nonresidents of the State to the extent the nonresident receives
income earned or derived from that State. The burden on a spouse who is employed
in a tax jurisdiction where the member is assigned is the same as that of every
other citizen of that State—no greater or less. Furthermore, the spouse receives the
benefits of services and employment protections provided by the State.

There would be, great Federal interest in ensuring that the spouse’s income is not
taxed in both the domiciliary State and the non-domiciliary State where earned, but
we are not aware that this is happening or that this bill is in any way intended
to address such a possibility.

The limited interest noted above also highlights concerns raised in the statement
of R. Chuck Mason, Legislative Attorney, American Law Division, Congressional Re-
search Service before the Committee on Veterans’ Affairs, United States Senate,
April 29, 2009, commenting on a virtually identical bill, S. 475. Mr. Mason noted
that the constitutionality of the provision appears to raise a question of first impres-
sion. He stated “It is unclear if the Constitutional power of the Congress to raise
and support the armies or to declare war also encompasses the ability to exempt
an individual, not actually in the armed forces, from taxation in the jurisdiction
where his or her spouse is stationed.” The Department shares these concerns and
believes that the fiscal impact on the affected States could provide ample justifica-
tion for the States to challenge the constitutionality of the provision, which would
leave military families with a significant period of uncertainty as to their tax liabil-
ities.

The above-noted limited benefit also compounds any State’s legitimate concerns
if prohibited from taxing compensation earned within its borders by those who live
there and use its resources and services. The Department is and should always be
concerned with the proper and fair balancing of interests under the Act, which is
designed to counterbalance the obligations assumed by servicemembers. This could
create ill-will in States so affected, especially when many States are already expand-
ing protections for servicemembers and their families.

This provision in essence shifts the traditional emphasis of the Act as one that
provides protection to one that provides benefits. It is at this point that the Depart-
ment believes that the appropriate balancing of interests and obligations that has
been the hallmark of the Act is threatened.

This imbalance could lead to unanticipated consequences. The loss of revenue for
the States could cause them to challenge assertions of domicile not only for the
spouse, but also for the servicemember. Proving domicile can be complicated and
time consuming. It may well prove impossible if the servicemember and spouse have
not established the appropriate contacts to prove their intent with respect to domi-
cile. The unintended consequence of increased scrutiny of the spouse’s assertion of
domicile, and the likely scrutiny of the servicemember’s domicile as well, could lead
to ch collection of back taxes that would offset any benefits this provision might
provide.

This bill would also likely have the unintended consequence of damaging the De-
partment’s efforts to convince those States (about 25) that currently provide unem-
ployment benefits to spouses who must leave their jobs to accompany their spouses
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who must move under military orders. These States would have no incentive to pay
unemployment benefits to someone who was exempt from paying taxes on income
earned within that State in the first place. Likewise, those States that currently pay
such benefits would have no incentive to continue to pay them.

This proposal also gives rise to the anomaly of providing greater tax protection
for the spouse than for the servicemember. It would shield all income by the spouse
(at least in the non-domiciliary State) under the noted conditions. Conversely, only
military compensation for the servicemember is shielded. Thus, the servicemember
who moonlighted on the weekend would pay State taxes on that income to the non-
domiciliary State, but the spouse would pay none for any work performed in the
non-domiciliary State, and, depending on the law of the domiciliary State, may not
pay any taxes at all.

The Department is aware that proponents of the bill have stated that a service-
member is allowed to declare a “home state” that is a permanent State of residency
(domicile) for the duration of his or her service. The belief is that the spouse should
be able to do the same and that this bill accomplishes just that and frees military
spouses from burdens within the new, non-domiciliary State, such as registering
their vehicles and obtaining new drivers’ licenses. These misunderstandings and the
misunderstandings of the effect of this bill confuse the issues and obscure the lim-
ited benefits of this bill as drafted.

The Act does not allow a servicemember to simply declare a “home state.” Rather
a “home state” (which is actually meant to reflect a domicile), must generally be es-
tablished by one’s physical presence and the co-existing formulation of an intent to
remain in that State for the indefinite future. The intent to remain for the indefinite
future is demonstrated by various contacts with the State such as registering to
vote, owning property, paying taxes, and registering vehicles and obtaining drivers’
licenses. Also, one does not lose an established domicile until a new one is formed.
These rules apply not only to servicemembers, but spouses as well.

H.R. 1182 does not change the normal rules of domicile for spouses. It would be
more accurate to say that it simply re-states the law: neither a servicemember nor
his or her spouse loses or acquires a domicile simply by being present in a State
solely because of military orders. Creation of a domicile depends on one’s intent.
That intent is reflected by certain contacts with the State. At best, the language of
the bill would serve as a reminder that a State should not presume domicile based
simply on physical presence of a spouse of a servicemember.

The misunderstanding of the effect of this bill is compounded by those who seem
to believe that domicile controls the requirement for a servicemember or the spouse
of a servicemember to register a vehicle or obtain a driver’s license in the non-domi-
ciliary State. Domiciliary status has nothing to do with this requirement. The sim-
ple presence in a State for a minimal period of time could trigger such a require-
ment. This is a simple matter of State law and such laws vary across the country.
Nothing in the Act addresses these requirements and nothing in H.R. 1182 would
affect the requirement for military spouses to register their vehicles or obtain new
driver’s licenses in a non-domiciliary State. We note however, that most States do
exempt the servicemembers themselves from these requirements, but, again, that is
a function of State law and not of the Act.

The Department recognizes that relieving both servicemembers and their spouses
(and dependents as well) from the requirement to re-register a vehicle or obtain a
driver’s license in a non-domiciliary State in which they reside under military orders
would be a worthy effort. We are happy to work with the Committee and discuss
our concerns further.

H.R. 2874

This proposal expands section 305A of the Act (50 U.S.C. App. §535A) to include
contracts for cellular phone service “entered into on behalf of the servicemember”
in those contracts that the servicemember may terminate upon a covered deploy-
ment or change of station reassignment.

This proposal also amends section 305 of the Act (50 U.S.C. App. §535A) to spe-
cifically state that if a servicemember terminates a lease of premises upon a covered
deployment or change of station reassignment, the lessor may not impose an early
termination fee. This makes the lease of premises provision consistent with a simi-
lar provision for a lease of a motor vehicle.

The Department supports both of these amendments to the Act.

——
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Statement of John M. McWilliam, Deputy Assistant Secretary,
Veterans’ Employment and Training Service, U.S. Department of Labor

Chairwoman Herseth Sandlin and Members of the Subcommittee. Thank you for
extending the invitation to address a series of bills before the Subcommittee in-
tended to improve services to Veterans. With regard to those bills that solely con-
cern programs that are administered by the Department of Veterans Affairs (VA),
the Department of Labor (DOL) respectfully defers to the VA.

In particular, I would like to address H.R. 2928, which amends title 38, United
States Code, to allow registered apprenticeship programs and on-the-job training
programs under the Post-9/11 Veterans Educational Assistance Program.

When Secretary of Labor Hilda L. Solis took office, she immediately established
a strong vision for the Department of Labor—“good jobs for everyone.” The Depart-
ment’s workforce programs have a critical role to play in realizing the Secretary’s
vision of good jobs by contributing to the following goals:

e Increasing workers’ incomes and narrowing wage and income inequality;

e Ensuring skills and knowledge that prepare workers to succeed in a knowledge-
based economy, including in high-growth and emerging industry sectors like
“green” jobs;

o Helping workers who are in low-wage jobs or out of the labor market find a
path to middle class jobs; and

e Helping middle-class families remain in the middle class.

These goals have important meaning for providing veterans and transitioning
servicemembers with the resources and services to succeed in the 21st century
workforce, particularly given the economic challenges facing our Nation.

The Department has a strong history of funding training and employment services
for veterans. The Veterans’ Employment and Training Service (VETS) provides vet-
erans and transitioning servicemembers with the resources and services to succeed
in the civilian workforce by maximizing their opportunities to obtain good jobs, pro-
tecting their employment rights, and meeting the demands of employers for skilled
workers with qualified veterans.

The Employment and Training Administration (ETA) also works to provide train-
ing and employment services to veterans and eligible spouses through Workforce In-
vestment Act (WIA) and Wagner-Peyser funded activities; the Senior Community
Service Employment Program (SCSEP); Indian and Native American Programs
(INAP); National Farmworker Jobs Training Programs (NFJP); and the Trade Ad-
justment Assistance Programs (TAA).

Veterans or eligible spouses of veterans (covered persons) who are determined eli-
gible for DOL-funded employment preparation programs receive priority over non-
covered persons in the receipt of employment and training services. This means that
a veteran or eligible spouse receives access to DOL-funded employment preparation
programs earlier in time than non-covered persons, or instead of non-covered per-
sons if resources are limited.

Registered apprenticeship programs, authorized by the National Apprenticeship
Act, are also available to help veterans and are of particular relevance to the Sub-
committee’s consideration of H.R. 2928. Registered Apprenticeship programs, one of
the Nation’s oldest, most effective and innovative workforce programs, can provide
veterans critical career training, guaranteed incremental wages increases, and na-
tionally recognized and portable certificates that lead to good jobs in many indus-
tries. This “earn and learn” model allows veterans to support themselves and their
families while receiving the training and education they need to enter sustainable
careers.

Upon completion of an apprenticeship, workers earn hourly wages and yearly sal-
aries that can help them secure sustainable employment. Registered Apprenticeship
has among the highest earnings for completers of any workforce or education pro-
gram, as apprenticeship completers’ yearly salaries have averaged almost $50,000
from 2004 to 2008. Today, almost 30,000 program sponsors representing 225,000
distinct employers offer registered apprenticeships in over 1,000 career areas, in-
cluding advanced construction, manufacturing, health care, transportation, informa-
tion technology, and emerging occupations such as green jobs.

The Department of Labor supports the intent of H.R. 2928 to amend the Post-
9/11 Veterans Educational Assistance Program to include registered apprenticeship
and approved on-the-job training programs under this benefit. However, because the
amendment concerns a program solely administered by the Department of Veterans
Affairs, we defer to VA on this new program.

In conclusion, the Department of Labor continues to work collaboratively with the
Department of Veterans Affairs and State Approving Agencies to implement title 38
benefit programs that provide registered apprenticeship and approved on-the-job
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training opportunities to veterans. Such opportunities allow veterans to receive edu-
cation and training while supporting themselves and their families, and enable
them to build on the skills gained during their military service to obtain good jobs
in the civilian workforce. The Department is pleased to submit a statement for the
record of this hearing, and is available to assist the Committee in any way it can
as it continues to examine issues pertaining to economic opportunities for America’s
veterans. Again, thank you, and I would be pleased to answer any questions you
may have.

———

CTIA—The Wireless Association®
Washington, DC.
September 24, 2009

The Honorable Bob Filner The Honorable Steve Buyer
Chairman Ranking Member

House Committee on Veterans’ Affairs House Committee on Veterans’ Affairs
335 Cannon House Office Building 333 Cannon House Office Building
The Honorable Stephanie Herseth Sandlin The Honorable John Boozman
Chairwoman Ranking Member

House Veterans’ Affairs Subcommittee House Veterans’ Affairs Subcommittee
on Economic Opportunity on Economic Opportunity

335 Cannon House Office Building 333 Cannon House Office Building

Re: H.R. 2874, the Helping Active Duty Deployed Act of 2009

Dear Chairman Filner, Ranking Member Buyer, Chairwoman Herseth-Sandlin, and
Ranking Member Boozman:

On behalf of CTIA—The Wireless Association®, I write to express the wireless in-
dustry’s support for America’s servicemembers and for H.R. 2874, the Helping Ac-
tive Duty Deployed Act of 2009. As the Committee considers H.R. 2874, CTIA urges
the adoption of minor modifications to ensure that the bill achieves its important
goal while also guarding against potential abuse by non-servicemembers.

The wireless industry has supported efforts to amend the Servicemembers Civil
Relief Act to provide for the penalty-free termination or suspension of wireless serv-
ice contracts when military personnel are subject to deployment or a permanent
change of station to a location where the servicemember’s carrier of choice is unable
to support the contract. We were pleased last year to support H.R. 3298, which was
favorably reported by the Subcommittee on Economic Opportunity and then in-
cluded in H.R. 6225 when that bill was approved by the full Veterans’ Affairs Com-
mittee. While neither H.R. 3298 nor H.R. 6225 became law during the 110th Con-
gress, language amending the SCRA to provide for penalty-free termination or sus-
pension of wireless service contracts was enacted as section 805 of S. 3023, which
became P.L. 110-389.

While the industry supports addressing the “family plan” issue identified by H.R.
2874, CTIA is concerned that as introduced, the bill unintentionally leaves open the
possibility of abuse by non-servicemembers. CTIA supports permitting “family plan”
termination or suspension when a servicemember who is the accountholder is being
deployed or moved to a permanent change of station, when a servicemember is being
deployed or moved and his or her family (those covered by a “family plan” contract)
are moving too, and the wireless industry does not object to permitting an indi-
vidual “line” to be terminated or suspended when a family member who is on a
“family plan” is subject to deployment or a permanent change of station. The indus-
try is concerned, however, that the language in H.R. 2874 opens the possibility that
deployment of, or a permanent change of station for, a non-accountholder service-
member could trigger contract cancelation for an entire family when other covered
individuals have no change in circumstance or residence, which could harm the im-
pacted wireless carrier.

As the Committee considers H.R. 2874, CTIA would be pleased to work with the
Committee to address this matter in a way that protects servicemembers and wire-
less carriers alike.
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CTIA respectfully requests that this letter be made part of the record of the Sub-
committee on Economic Opportunity’s September 24, 2009 hearing on H.R. 2874.

Sincerely,

Jot D. Carpenter, Jr.
Vice President, Government Affairs

cc: Hon. Gerry Connolly
———

Statement of Patrick Campbell, Chief Legislative
Counsel, Iraq and Afghanistan Veterans of America

Madam Chairwoman, Ranking Member, and Members of the Subcommittee, on
behalf of Iraq and Afghanistan Veterans of America (IAVA), thank you for the op-
portunity to submit written testimony for this legislative hearing. There are 14 bills

being discussed today, many of which have a profound affect on our members.

Executive Summary:

IAVA
Bill # Bill Title Author Position
H.R. 0294 Veteran Owned Small Business Buyer Partially
Promotion Act Support
H.R. 1169 Increasing Assistance for Specially Boozman Support
Adapted Housing, Automobiles and
Equipment
H.R. 1182 Miliary Spouses Residency Relief Act | Carter Support
H.R. 2416 Requiring VA to Use Federal Supply | Adler Support
Schedules
H.R. 2461 Veterans Small Business Verification | Herseth Support
Act Sandlin
H.R. 2614 Veterans’ Advisory Committee on Kirkpatrick | Support
Education Reauthorization
H.R. 2696 Servicemembers’ Rights Protection Miller Partially
Act Support
H.R. 2874 Helping Active Duty Deployed Act Connolly Support
H.R. 2928 Include OJT/Apprenticeship programs | Perriello Partially
to Post-9/11 GI Bill Support
H.R. 3223 Improving VA goals and preferences Buyer Support
for veteran owned small businesses
H.R. 3554 National Guard Education Equality Loebsack Support
Act
H.R. 3561 Increase MGIB rates for Flight Teague Support
School
H.R. 3577 Education Assistance to Realign New | Rodriguez Support
Eligibilities for Dependents
(EARNED)
H.R. 3579 Increasing GI Bill Reporting Fees Filner Support

Full Testimony:

H.R. 294, Veteran owned Small Business Promotion Act (Buyer)

H.R. 294, the Veteran owned Small Business Promotion Act, would reinstate the
VA’s small business loan program, which was terminated in 1986, to provide loan
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guaranties to veteran owned small businesses. Veteran small business owners must
have at least a 10 percent disability rating. Loans may be guaranteed up to
$500,000, and the Secretary will also be granted the authority to subsidize a loan
lender in order to reduce the interest rate paid by the veteran owned small business
by up to 0.5 percent. The bill also provides for preferential treatment of National
Guard and reservists activated in support of the Global War On Terror (GWOT),
and authorizes veteran owned small businesses to be treated as a “socially and eco-
nomically disadvantaged” small business for purposes of contracts awarding under
provisions of the Small Business Act.

The VA does not currently provide loans for the start up or expansion of small
businesses. If veterans are looking to obtain capital for their small business, they
can access it through the SBA, and specifically, the Patriot Express Loan Program.
While veteran small business owners, especially reservists, have a critical need for
greater access to capital, the VA may not be the best department to administer the
new program. According to the GAO, “the VA’s lack of experience in administering
a small business loan guarantee program could create administrative challenges and
may lead to higher administrative costs than current SBA programs.”! IAVA sup-
ports the key provisions of the program as long as they are administered by the
SBA, with the VA conducting extensive outreach to veterans to let them know of
its availability.

H.R. 1169, Increasing Assistance for Specially Adapted Housing, Auto-
mobiles and Equipment (Boozman)

We are proud to offer support for H.R. 1169, increasing the amount of assistance
the Department of Veterans Affairs provides to disabled veterans for adaptive hous-
ing and automobiles. In difficult economic times it is critical that we do not leave
behind those injured on our behalf. H.R. 1169 triples the amount of assistance that
veterans may receive when purchasing or adapting a home or automobile to accom-
modate their service connected disability; bringing the amount of aid to a level more
consistent with the current market.

H.R. 1182, Military Spouses Residency Relief Act (Carter)

TAVA supports H.R. 1182. Each year, thousands of military spouses follow their
husbands and wives to military installations overseas. These men and women self-
lessly leave behind their lives in order to support our Nation’s servicemembers. We
should not punish these model citizens by taking away their right to vote or strip-
ping them of tax residency. Overseas, military spouses should be entitled to the
same rights as the servicemember they support. H.R. 1182 will ensure that these
rights are protected.

H.R. 2416, Requiring VA to use Federal Supply Schedules (Adler)

TAVA supports H.R. 2416. This legislation would help veterans obtain contracts
and subcontracts from the Department of Veterans Affairs, helping to increase op-
portunities for veteran small business owners. This bill would specifically require
contracting officers of the Department of Veterans Affairs (VA) to purchase goods
and services through the Federal supply schedules. This would help achieve the gov-
ernment-wide goal for participation by small businesses owned and controlled by
veterans, including service-disabled veterans. In FY2007, only 1 percent of Federal
contracts were awarded to businesses owned by service disabled veterans. While the
VA has met its Federal contracting obligations for veterans in FY2007, this has not
always been the case. This legislation would help the VA continue to meet its obliga-
tions, and increase opportunities for veteran small business owners. IAVA would
like to see this program extended to all Federal agencies.

H.R. 2461, Veterans Small Business Verification Act (Herseth Sandlin)

TAVA strongly supports H.R. 2461, the Veterans Small Business Verification Act,
as it will help safeguard against fraudulent activity, namely small businesses posing
as veteran owned for the purposes of receiving preferential treatment. This legisla-
tion would require the Secretary of the VA to verify the veteran status of small busi-
ness owners who submit applications to be listed in the VA’s small business data-
base. It would also require the Secretary to verify service-connected disabilities for
those small business owners who indicate that their business is owned and con-
trolled by a veteran with a service-connected disability. Until these statuses are
verified, the businesses should not be included in the database.

1GAO-00-158, “Department of Veterans Affairs: Credit Costs and Risks of Proposed VA
Small Business Loan Guarantee Program,” June 2000: http:/www.gao.gov/archive/2000/
gg00158.pdf.
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H.R. 2614, Veterans’ Advisory Committee on Education Reauthorization
(Kirkpatrick)

TAVA strongly supports reauthorizing the Veterans’ Advisory Committee of Edu-
cation (VACoE), H.R. 2614. As a former member of the VACoE, I can attest that
this Committee gives the Secretary of Veterans Affairs critical feedback on a bene-
fits program that affects nearly half a million veterans each year. The committee
has consisted of a diverse mix of veterans’ advocates, higher education officials and
VA personnel all of whom thoroughly know GI Bill benefits. The VA would have
greatly benefited from the advice and counsel of the VACoE during the implementa-
tion of the Post-9/11 GI Bill. Unfortunately, without the VACoE the VA has been
left without a system for formal feedback on their implementation plans since the
Federal Register notice and comment period closed back in January.

H.R. 2696, Servicemembers’ Rights Protection Act (Miller)

TIAVA believes that parts of H.R. 2696, the Servicemembers’ Rights Protection Act,
will help strengthen critical protections for the over 550,000 National Guard and
Reservists who have been called to national service since 9/11. This bill empowers
the Attorney General to enforce the Servicemember Civil Relief Act (SCRA) when
the Attorney General believes a pattern of violating the SCRA has occurred. Al-
though the SCRA grants broad protections, many servicemembers who SCRA’s
rights have been violated do not pursue a remedy in court. As one veteran recently
told me, “What’s the point? It will cost me more to hire the lawyer and spend the
time fixing the problem.” H.R. 2696, will help veterans by aligning the SCRA with
other protections for servicemembers like the Uniformed Servicemembers Employ-
ment and Reemployment Rights Act (USERRA) by allowing the Federal Govern-
ment to take action against a SCRA violator on behalf of veterans generally.

TIAVA does have one strong reservation with section 803 of the bill. This section
proposes to rewrite the penalties for violating various provisions of the SCRA. The
bill removes the mechanism for a servicemember to be compensated under Title 18
and specifically excludes the SCRA provision for the “preservation of other remedies
and rights.” IAVA is unclear why removing this provision is necessary, unless the
bill is trying to incorporate the remedies available to the Attorney General for
servicemembers themselves. If that is the intent, the bill does not say that. If that
is not the intent, IAVA must strongly oppose stripping servicemembers’ of their abil-
ity sue under the SCRA.

H.R. 2874, Helping Active Duty Deployed Act (Connolly)

TAVA supports the Helping Active Duty Deployed Act of 2009 (HADD). The Serv-
icemember Civil Relief Act must continue to be modernized to ensure that our men
and women in uniform are focusing on their missions overseas and not bureaucratic
morass back at home. Over 500,000 National Guard and Reservists have been de-
ployed since 9/11 and nearly 1/5th of those are currently enrolled in college. Without
Federal protections these servicemembers who are deployed mid academic term face
a patchwork of refund procedures, which are confusing and inconsistent. HADD will
require colleges to refund tuition paid by the servicemember for courses they could
not complete due to a deployment. This legislation will also allow servicemembers
who have cell phone contracts on a family plan to suspend their service while they
are overseas. While I was in Iraq, I was required to pay a monthly fee to my cell
phone provider in order to keep my cell phone contract current. I spent 5 hours of
my first day back from Iraq in a Cingular Wireless store just trying to get my serv-
ice restored. It took me over 7 months for the whole issue to get resolved and re-
quired filing a complaint to the FCC and switching service providers.

H.R. 2928, Include OdJT/Apprenticeship programs to Post-9/11 GI Bill
(Perriello)

TIAVA agrees strongly with the intent of H.R. 2928, that On The Job (OTJ) and
apprenticeship programs should be explicitly included in the Post-9/11 GI Bill. The
WWII GI Bill sent over 8 million veterans to school, many of whom did not seek
college degrees but rather participated in vocational and apprenticeship training
programs. Unfortunately modern veterans who are pursuing vocational training will
not be able to access the new GI Bill. Veterans pursuing a vocational program
should not be penalized.

While we support the intent of this legislation, we are confused by the mechanism
H.R. 2928 uses to determine the level of monthly benefits. Section 3320(a)(1) states
the amount of “monthly benefit” is “85 percent of the amount equal to the national
average cost of tuition at an institution of higher education.” H.R. 2928 appears to
erroneously base the monthly benefit on the yearly rate. The national average cost
of tuition for 2008 according to NCES is about $12,334/year. If the VA were to follow
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H.R. 2928 to the letter that would result in veterans involved in OJT/Apprenticeship
receiving 85 percent of that national rate per month ($10,483/month) for the first
6 months. If H.R. 2928, intends to spread $10,483 over the length of an average aca-
demic year ($1,164/month) it should be explicitly stated in the legislation. IAVA be-
lieves that using the national average cost is an unwieldy baseline and that we
should simply adopt Montgomery GI Bill levels for OJT/Apprenticeship directly into
the Post-9/11 GI Bill. Using the same percentages proposed in H.R. 2928, 85 percent
of the new MGIB rates would equal $1,159/month, yielding a substantially similar
result without the hassle of creating a new mechanism for determining benefits.

H.R. 3223, Improving VA goals and preferences for veteran owned small
businesses (Buyer)

TAVA supports H.R. 3223, Improving VA goals and preferences for veteran owned
small businesses, as it will help increase contracting opportunities for veteran small
business owners. This legislation would change existing law to require a contracting
officer of the Department of Veterans Affairs award a contract to a small business
concern owned and controlled by veterans using other than competitive procedures
(often referred to as a sole source contract) in specified circumstances. It would also
prohibit using ownership and control by a veteran or veterans of more than one
small business as grounds for disqualification from inclusion in an existing database
of veteran owned businesses.

H.R. 3554, National Guard Education Equality Act (Loebsack)

We are honored to offer our support for H.R. 3554, the National Guard Education
Equality Act. This bill will compensate full time National Guard soldiers and air-
men for their service. Although the Post-9/11 GI Bill is the greatest investment in
veterans’ education since WWII, it has some rough edges that need to be ground
down to better serve our newest generation of veterans, as they pursue their edu-
cation. National Guard members who are serving on active duty called active guard
reserve (AGR) duty do not receive credit for their service under Chapter 33 and are
being denied the education benefits they deserve. It shouldn’t matter if you are in
a firefight in Afghanistan or fighting a fire in California, if you are wearing a mili-
tary uniform you should be compensated for your service. Last year there were al-
most 30,000 Army National Guard and 13,500 Air National Guard servicemembers
serving on Title 32 who will benefit from this legislation.

H.R. 3561, Increasing MGIB rates for Flight School (Teague)

TAVA supports H.R. 3561, which would increase education benefits for veterans
taking Flight School courses under the Montgomery GI Bill. This bill would simply
raise the cap to pay for flight school tuition and fees from 60 percent of the MGIB
rates to 75 percent. We believe that a veteran should not be penalized for pursuing
nontraditional forms of education with their earned benefits.

H.R. 3577, Education Assistance to Realign New Eligibilities for Depend-
ents (EARNED) (Rodriguez)

The Education Assistance to Realign New Eligibilities for Dependents (EARNED)
Act would allow active duty servicemembers, who retired between September 10,
2001 and August 1st, 2009, the opportunity to transfer their unused Post-9/11 GI
Bill benefits. IAVA supports expanding a veterans ability to transfer their Post-9/
11 GI Bill benefits to both retirees and medical retirees during this same period.
We believe that both types of retirees have EARNED the right to transfer their un-
used GI Bill benefits.

However, we caution the Committee to ensure that any consideration of H.R. 3577
does not compromise passage of critical Post-9/11 GI Bill upgrade legislation that
would include:

1. 1}§1Gtrhorizing Post-9/11 GI Bill benefits for Title 32 Active Guard Reserve
(AGRs);

2. Providing a living allowance for full time distance learners;

3. Adopting MGIB program eligibility for non degree vocational, OJT, apprentice-
ship and flight training programs; and

4. Sustaining full tuition and fees reimbursement for veterans attending public
underg‘fladilate colleges, while setting a national standard for private and grad-
uate schools.

H.R. 3579, Increasing GI Bill Reporting Fees (Filner)

TAVA strongly supports H.R. 3579, which would increase reporting fees that the
VA pays to schools for processing veterans’ GI Bill claims from $7/veteran to $50/
veteran. We believe that low reporting fees has caused some schools to assign the
role of school certifying officials to already overworked clerical employees. Couple
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this with that fact that the complexity of the new Post-9/11 GI Bill requires these
same certifying officials to report more information and monitor veterans enrollment
status closer than ever before. It takes a school certifying official almost an hour
to input a veteran in the VA online enrollment certification program, $7/veteran is
well below minimum wage. By increasing the annual reporting rate, veterans certi-
fying officials will be given the status at schools they deserve. This new reporting
rate will also provide the VA a real bargaining chip when they work with schools
to ensure that GI Bill paperwork is filed properly.

——

Statement of Military Officers Association of America

The Military Officers Association of America (MOAA), respectfully requests that
its views on certain bills before the Economic Opportunity Subcommittee be entered
in the official record of this hearing.

MOAA does not receive any grants or contracts from the Federal Government.

WOUNDED WARRIOR ASSISTANCE

H.R. 1169 would increase the amount of assistance provided by the Secretary of
Veterans Affairs to disabled veterans for specially adapted housing and automobiles,
and adapted equipment. The legislation would increase from $12,000 to $15,000 the
maximum amount available from the VA to certain disabled veterans for specially
adapted features in a home; increase from $60,000 to $180,000 the total amount au-
thorized for a qualifying disabled veteran for the construction of specially adapted
housing; and increase from $11,000 to $33,000 the maximum amount for the pur-
chase of an automobile and adaptive automobile equipment.

MOAA strongly supports H.R. 1169 and recommends priority passage by
the Subcommittee and full House Veterans Affairs Committee.

NEEDED POST-9/11 GI BILL IMPROVEMENTS

The legislation before the Subcommittee addresses two of MOAA’s and The Mili-
tary Coalition’s highest priorities for correcting inequities and improving the Post-
9/11 GI Bill: authorizing vocational and related non-degree training under the pro-
gram and permitting full-time active duty members of the National Guard with
Post-September 10, 2001 service to receive benefits.

H.R. 2928 would authorize servicemembers and veterans who are eligible for the
Post-9/11 GI Bill to use the benefits for apprenticeship and on-the-job (OJT) training
programs.

The monumental World War II GI Bill is regarded by historians as the greatest
social legislation of the second half of the 20th century. Seventy percent of WWII
GI Bill users sought job and vocational training, not college degrees. All succeeding
GI Bill programs except for the Post-9/11 GI Bill built upon that established prece-
dent permitting participants to enroll in traditional academic programs or in voca-
tional, OJT, apprenticeship or flight training programs in non-degree granting insti-
tutions.

MOAA supports H.R. 2928 as a first step toward the goal of allowing vet-
erans to use their Post-9/11 benefits for any approved study or training pro-
gg‘gmccgr)rently authorized under the Montgomery GI Bill (Chapter 30, 38

.S. Code).

H.R. 3554, the National Guard Education Equity Act. This bill would permit
members of the National Guard on full-time active duty (AGR) under Title 32 orders
to qualify for Post-9/11 GI Bill benefits.

Title 32 AGRs qualify for educational benefits under the Montgomery GI Bill
(Chapter 30, 38 U.S. Code). Moreover, all other Federal Reserve servicemembers
with qualifying active duty service after September 10, 2001 are eligible for the
Post-9/11 GI Bill.

Last year, there were almost 30,000 Army National Guard and 13,500 Air Na-
tional Guard servicemembers serving on Title 32 active duty orders. Guard AGRs
are responsible for planning, coordinating and executing national security missions
at home in the continental United States and preparing Guard forces for operational
deployments. Under the Nation’s operational reserve policy, there is no reason to
deny them access to benefits earned on active duty in service to the country.

MOAA strongly supports enactment of H.R. 3554, the National Guard Edu-
cation Equity Act.

SERVICEMEMBERS’ CIVIL RELIEF ACT (SCRA) PROTECTIONS

H.R. 1182, the Military Spouse Residency Relief Act. The legislation would
amend the SCRA by giving military spouses of active duty servicemembers the op-
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portunity to select the same domicile as her or his servicemember. The legislation
affects very fundamental considerations for military spouses, including voting rights
and state tax requirements.

MOAA believes that military spouses deserve the right to share the same domicile
as their servicemembers. Military spouses share the burden of multiple deploy-
ments, reduced “dwell” time following re-deployment, frequent and costly reloca-
tions, and enormous stresses on themselves and their families. They share in the
sacrifices of their servicemember for our country. They should be able to choose the
same state of residence as their military spouse, to vote in the same jurisdiction,
and to own property in their own names without tax penalties. Many military
spouses—and their families as a result—suffer significant income losses due to relo-
cations and the time it takes to find new employment. Many spouses with portable
careers often face cumbersome challenges in tax filings.

H.R. 1182 currently has 164 bipartisan co-sponsors. The Senate has included the
provisions of the companion bill, S.475, in its version of the FY 2010 National De-
fense Authorization Act.

MOAA testified in favor of H.R. 1182 in a joint hearing before the House
and Senate Veterans Affairs Committees on 12 March 2009 and we strongly
recommend that the Subcommittee favorably report the bill and work to-
ward its early enactment.

H.R. 2696, the Servicemembers’ Rights Protection Act. This bill would estab-
lish a right of “private cause of action” in the SCRA for servicemembers, their de-
pendents or other person protected under the Act. The bill would remove any ambi-
guity in the statute that service men and women may pursue their legal rights
under the law. H.R. 2696 also would empower the Attorney General of the United
States to bring civil action in U.S. district court to enforce provisions of the SCRA.
Civil relief in such cases may include restraining orders and injunctions, damages,
and penalties.

The continuing activation and deployment of hundreds of thousands of service
men and women has given rise to countless personal legal challenges, landlord-ten-
ant, family, property and business matters governed by the SCRA.

In a 2008 case (Hurley v. Deutsche Bank Trust Co. Americas, et al), National
Guard Sergeant James Hurley’s house was foreclosed and his dependents were
evicted from the property, and the property was sold to a third party during his de-
ployment to Iraq. Sergeant Hurley sued in Federal district court in Michigan seek-
ing damages for violation of his rights under the SCRA. The Federal court ruled,
however, that there is no “right of private cause of action” to enforce violations of
the SCRA. Although this case ultimately was resolved in favor of Sergeant Hurley,
it points out that some courts do not recognize a right of private cause of action
under the SCRA.

This issue goes to fundamental access to justice for service men and women and
their families, recognizing that SCRA protections in the statute are only as strong
as the ability to bring violators to court.

MOAA testified on 12 March 2009 before a joint hearing of the House and Senate
Veterans’ Affairs Committees that the SCRA should be amended to establish a right
of private cause of action under the SCRA and to authorize the Attorney General
to bring a civil action to enforce the SCRA as necessary. MOAA strongly supports
passage of H.R. 2696.

H.R. 2874, the Helping Active Duty Deployed Act of 2009. This bill would
amend the SCRA to prohibit a cell phone company from charging an early termi-
nation fee to servicemembers who receive military orders for foreign deployment or
for a permanent change of station (PCS) in the United States. (Current law provides
such protection for a contract entered into by a servicemember.) The bill also would
prohibit lessors from charging early termination fees associated with residential,
professional, business, agricultural rental lease or a motor vehicle to persons enter-
ing military service or for servicemembers with deployment or PCS orders.

H.R. 2874 also would amend the Higher Education Act 1965 to require institu-
tions of higher learning to refund tuition and fees paid by a student who is called
into active military service for the enrollment period for which the student did not
receive academic credit because of the military duty.

MOAA is pleased to see that aspects of H.R. 2874 are included as provisions in
the House version of the FY 2010 National Defense Authorization Act (NDAA),
H.R. 2674.

Section 583 of the House NDAA would prohibit under the SCRA a termination
or suspension fee for cell phone contracts. In addition, section 583 also would apply
to a contract for telephone exchange service, multichannel video programming serv-
ice, Internet access service, water, electricity, oil, gas, or other utility if the service-
member enters into the contract and thereafter receives military orders.
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Importantly, section 583 of the House NDAA also would establish a right of pri-
vate action under the SCRA for servicemembers harmed by violation of the law.

Section 594 of the House NDAA (H.R. 2674) would prohibit early termination
charges for residential leases and leases of motor vehicles with certain stipulations
related to the lessee’s obligations under a lease agreement such as taxes, title and
registration, and so forth.

MOAA strongly agrees with the action taken by the House in incorporating
into its version of the FY 2010 National Defense Authorization Act (H.R.
2674) needed servicemember protections for service contract, residential and
motor vehicle lease terminations in the SCRA.

MOAA recommends that H.R. 2874 be favorably reported by the Sub-
committee, including the provision that would reimburse activated students
for payment of enrollment periods for which no academic credit was given.

VETERANS’ ADVISORY COMMITTEE ON EDUCATION (VACOE)

H.R. 2614 would reauthorize the VACOE charter to December 31, 2015. In recent
years, the VACOE developed and recommended to the Secretary of Veterans Affairs
and the House and Senate Veterans Committees a concept for the integration and
imﬁ)rovement of various GI Bill programs, a concept known as the “Total Force GI
Bill.”

The Total Force GI Bill concept called for integrating the active duty and reserve
programs of the Montgomery GI Bill into a single Chapter in Title 38 and to set
a benefits benchmark that would enable the GI Bill to keep pace with the average
cost of a public college education.

The VACOE also recommended that reservists should earn GI Bill benefits in pro-
portion to the length and type of military duty served.

Both the “national average cost of a public college / university education” and
“earn as you serve” recommendations put forward by the VACOE helped inform key
components of the Post-9/11 GI Bill legislation.

The current VACOE statute permits the Secretary of Veterans Affairs to name
all of the members of the VACOE. MOAA would recommend that the Subcommittee
consider expanding the appointment procedure in the statute to facilitate the ap-
pointment of a wide-range of experts on GI Bill programs, education, military and
veterans’ groups representatives and others to serve on the Committee. The VACOE
should routinely be invited to testify on GI Bill programs before the House and Sen-
ate Veterans’ Affairs Committees.

MOAA supports H.R. 2614, a bill to extend the charter of the Veterans’ Ad-
visory Committee on Education to 31 December 2015.

——

National Association of Surety Bond Producers
Washington, DC.
September 23, 2009

Mr. Javier Martinez

Professional Staff

U.S. House Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
335 Cannon House Office

Washington, DC 20510

Dear Mr. Martinez,

On behalf of the members of the National Association of Surety Bond Producers
(NASBP), a national trade association of surety bond producers who assist construc-
tion firms of every size to position themselves to qualify for surety credit, I am sub-
mitting for the record for the hearing on September 24, 2009 in U.S. House Com-
mittee on Veterans’ Affairs Subcommittee on Economic Opportunity NASBP’ s oppo-
siftion to section 3 of H.R. 294, the “Veteran-Owned Small Business Promotion Act
of 2009.”

Although NASBP is supportive of most sections of H.R. 294, including those to
renew the Department of Veterans Affairs’ authority to guarantee small veteran-
owned business loans up to $500,000, NASBP strongly opposes section 3, entitled
“LIMITATION ON REQUIREMENT OF SMALL BUSINESS CONCERNS OWNED
AND CONTROLLED BY VETERANS TO FURNISH CERTAIN BONDS,” that lim-
its the amounts of performance and payment bonds that can be required of small,
veteran-owned businesses performing construction contracts for the Department of
Veterans Affairs to no more than 50 percent of the contract amount. NASBP be-
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lieves that this limitation on bonding is unwise and detrimental to the interests of
the Federal Government, taxpayers, and the many small businesses, including those
owned and controlled by veterans, that serve as subcontractors and suppliers on
these projects.

Section 3 of H.R. 294 carves out an unnecessary and nonsensical exception to the
bonding requirements of Federal construction projects. The Federal Miller Act (40
USCA §3131 et seq.) requires that, before any contract exceeding $100,000 is
awarded for the construction, alteration, or repair of any Federal public building or
Federal public work in the United States, the construction contractor must furnish
performance and payment bonds to the contracting agency.

The Miller Act states that the amount of the payment bond “shall equal the total
amount payable by the terms of the contract unless the officer awarding the con-
tract determines, in a writing supported by specific findings, that a payment bond
in that amount is impractical, in which case the contracting officer shall set the
amount of the payment bond.” The Miller Act then states that “[t]he amount of the
payment bond shall not be less than the amount of the performance bond.” In short,
unless there is a compelling reason, such as bonds are not available in the amount
of the contract, performance and payment bonds are to be set in 100 percent of the
contract amount. By receiving performance and payment bonds in the total contract
amount, the contracting agency receives assurance that, in the event of a default,
it has the necessary funds available to cover the total cost of the project and to cover
payment for those who supply labor and materials on the project. Given the current
tumultuous economy, it would seem to make little sense to lessen or reduce require-
ments that protect U.S. taxpayers funds from the losses that may arise from con-
struction defaults.

It is worth noting that, before a surety underwrites a bond, the surety will con-
duct a careful and thorough process, often referred to as prequalification, to assess
the contractor’s ability to perform the construction contract and to pay its sub-
contractors and suppliers. The surety reviews the character, capacity, and capital
of the contractor, and provides a bond or bonds only if the surety finds that the con-
tractor possesses the capability to fulfill its contract obligations. Only contractors
with the necessary experience, equipment, management, and financial wherewithal
will receive surety credit.

Partial bonds—bonds for less than 100 percent of the contract amount—do not
lessen the surety’s underwriting scrutiny of the contractor. The surety views the
contract risk as the total contract obligation, not simply the face amount of the
bond. The surety also will base its bond premiums—that is, the fees charged for the
bond—on rates filed with State agencies regulating insurance. These filed rates are
predicated on contract amounts, not bond amounts. In short, partial bonds nei-
ther make bonds easier to obtain nor reduce bond premium costs. Partial
bonds, however, do provide less coverage (reduced bond amount) to the
bond obligee (the contracting entity) and to claimants (subcontractors and
suppliers) should the bond principal (the contractor) default.

Without a full payment bond in place, project subcontractors and suppliers, which
may be small businesses, including veteran-owned businesses, are at significant risk
for nonpayment. Subcontractors and suppliers cannot sue the Federal Government
in the event of nonpayment, since they do not have direct contracts with the Federal
Government. Furthermore, subcontractors and suppliers do not have lien rights on
Federal construction projects, since they cannot place liens against public property.
The payment bond is their sole payment remedy in the event that the prime con-
tractor becomes insolvent or fails to pay them. Reducing the amount of the payment
bond may mean that bond funds are available only for some, but not all, claimants.

For the foregoing reasons, section 3 of H.R. 294 is not in the best interest of the
Department of Veteran Affairs or veteran-owned small construction firms. By sig-
nificantly reducing the amount of bonds furnished by veteran-owned small construc-
tion firms, H.R. 294 would undermine the performance guarantees afforded the De-
partment of Veterans Affairs and the payment guarantees afforded subcontractors
and suppliers working on its construction projects. Moreover, partial bonds nei-
ther would ease surety underwriting requirements for these firms nor re-
duce the costs of bonds.

NASBP remains committed to advocating for policies and programs that assist
small construction businesses to succeed in the Federal marketplace. This is why
NASBP advocated for reforms to the U.S. Small Business (SBA) Surety Bond Guar-
antee Program that were included in “The American Recovery and Reinvestment
Act of 2009.” This Economic Stimulus Package made significant statutory changes
to the SBA Surety Bond Guarantee Program that NASBP believes will enhance the
Program to allow greater participation from surety companies and small construc-
tion firms including veteran-owned businesses. NASBP continues to advocate for ad-
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ditional reforms to the SBA Surety Bond Guarantee Program to ensure that it re-
mains a viable program for small construction firms for years to come.

NASBP urges that H.R. 294 be amended to delete section 3 since this section fails
to serve any parties interests, including those of veteran-owned construction busi-
nesses.

Thank you for your time and consideration with this matter.

Sincerely,
Mark McCallum
General Counsel and Director of Government Relations
——

Jones, Odom, Davis and Politz, L.L.P.

Shreveport, LA.

September 23, 2009

Honorable Stephanie Herseth Sandlin Honorable John Boozman .
331 Cannon House Office Building 1519 Longworth House Office Building

Washington, DC 20515 Washington, DC 20515

Re: Subcommittee Hearing on H.R. 2696
Madam Chairwoman, Ranking Member Boozman, Members of the Subcommittee:

I am John S. Odom, Jr., a practicing attorney from Shreveport, Louisiana. From
1973 to 2005, I served as a judge advocate in the United States Air Force, retiring
in 2005 in the grade of Colonel. I continue to teach the Servicemembers Civil Relief
Act (SCRA) as a volunteer member of the adjunct faculty at the Air Force Judge
Advocate General’s School at Maxwell AFB, Alabama, the Army TJAGLC at Char-
lottesville, Virginia and the Naval Justice School at Newport, Rhode Island. I have
lectured and taught extensively for local, state and national bar associations, judges’
conferences, consumer advocacy groups, bankruptcy trustee associations and finan-
cial service groups around the country on the SCRA. In my civilian practice, I have
represented servicemembers in a number of Federal actions throughout the country
in suits against violators of the SCRA for damages. I have been accepted as an ex-
pert witness for the plaintiff in Hurley v. Deutsche Bank Trust Company Americas,
an action pending in the Western District of Michigan (Case No. 1:08-CV-361). I
was also counsel for the plaintiff in Cathey v. First Republic Bank, 2001 U.S. Dist.
LEXIS 13150 (W.D. La.) which, after a similar motion to dismiss by the defendant
was denied by the court, settled for $2.35 million. In each of the major SCRA cases
I have handled, the defendants have caused extensive, expensive and time-con-
suming motion practice by seeking—unsuccessfully thus far—to have the
servicemembers’ suit dismissed on a claim that the SCRA has no specific provision
for private causes of action to sue violators for damages.

This testimony is submitted in support of H.R. 2696. There is a problem with the
current SCRA that is hurting our troops. With the passage of H.R. 2696, Congress
could immediately fix the problem by amending the SCRA to specifically provide
that violators can be pursued by the Department of Justice or by private attorneys
who are willing to represent servicemembers in such cases. A similar amendment
to the SCRA was proposed in section 513 of S. 1033.

When the working group (comprised of four judge advocates, one each from the
Army, Air Force, Navy and Marine Corps) re-drafted what ultimately became the
SCRA, they did their work in 1992-93. However, it was not until the House Com-
mittee on Veterans Affairs re-engaged after the commencement of the war in 2001
that the old Soldiers’ and Sailors’ Civil Relief Act (SSCRA), a venerable statute that
had survived in one form or another since 1917, was updated and re-enacted as the
SCRA. I have a close professional relationship with Gregory Huckabee, Lt Col, USA
(Retired), who chaired that 1992-93 working group. He and I have team taught the
SCRA on a number of occasions and served together on the ABA’s Standing Com-
mittee on Legal Assistance to Military Personnel. I asked Col Huckabee why the
drafting Committee did not add a specific provision authorizing private causes of ac-
tion. He advised me that they did not think one was needed, because there were
already so many reported cases involving the SSCRA (the predecessor statute) that
they assumed no one would question whether or not Congress would have enacted
such a comprehensive set of protections for servicemembers unless those same
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servicemembers had a right to go to court and sue for damages when a violation
occurred.

While Col. Huckabee’s answer makes perfectly good sense from an intellectual
standpoint, that is not how counsel defending banks, mortgage companies, auto-
mobile finance companies and apartment complex management companies—just to
name a few—are defending lawsuits brought against them by servicemembers. In
virtually every major case, I encounter either a motion for summary judgment or
a motion under Rule 12(b)(6) of the Federal Rules of Civil Procedure, seeking to dis-
miss the servicemember’s suit because there is no specific provision in the SCRA
authorizing suits for damages under the statute. In every case thus far, we have
been successful in convincing the court that unless a cause of action is inferred from
the SCRA, the Act would constitute a right without a remedy, which would lead to
an absurd end result. However, getting from Point A to Point Z and protecting the
rights of servicemembers—both those in the particular cases involved and all those
whose future cases have yet to develop—has required literally hundreds and hun-
dreds of unnecessary hours in briefing and arguing these defense motions.

The Hurley case in Michigan is a prime example of why this amendment is so
badly needed. Sergeant James Hurley’s house was foreclosed upon in violation of the
SCRA while he was protected by the SCRA (50 U.S.C. App §§516, 533). His Michi-
gan National Guard unit had been mobilized and deployed to Iraq, where he served
for over a year. While Sergeant Hurley was in Iraq fighting, his home was sold by
Deutsche Bank Trust Co. Americas after the expiration of a 180 day period during
which foreclosed property could have been redeemed by the debtor. However, pursu-
ant to 50 U.S.C. App §526, that redemption period never commenced to run against
Sergeant Hurley for as long as he was on active duty. He came home from the war
to find his wife and children evicted from their home, his house and property owned
by someone else and the mortgage company claiming he owed them a huge defi-
ciency judgment on property he no longer owned.

When Sergeant Hurley sued the mortgage company and their foreclosure attor-
neys for damages—since his rights had been violated not just once (as a result of
the bank’s non-judicial foreclosure in violation of section 533) but also when the
property was thereafter sold despite the fact that the redemption period had never
commenced to run much less expired (in violation of section 526), the bank defended
with a motion for summary judgment claiming that there was no private cause of
action under the SCRA to sue them for damages resulting from their actions. I had
been retained as an expert in the SCRA by Hurley’s attorneys and I assured them
that we would answer the bank’s motion and the court would find, as almost all
courts had previously held, that there was a private cause of action under the
SCRA, even though it had to be inferred.

Imagine our shock and concern when the district court ruled in favor of the de-
fendants and dismissed Hurley’s SCRA claims altogether, finding that the SCRA did
not provide for a private cause of action. The court’s ruling was based on a case
from the Northern District of Texas (Batie v. Subway Real Estate Corp., Case No.
3:07-CV-1415-M). However, because I had also consulted with Lt. Col. Batie’s coun-
sel in his case in Dallas, I knew that the Batie decision (finding no private cause
of action under the SCRA) cited by the Michigan Federal court had subsequently
been vacated by the Texas Federal court after we filed a motion for reconsideration
and pointed out to the court several previous cases in that same court in which a
private cause of action to enforce the SCRA had, in fact, been allowed to proceed.
In other words, the Michigan court just did not pick up on the fact that Batie I had
been vacated and overruled by Batie II. No problem, we thought—just file a motion
for reconsideration in the Michigan case and all will be well. But, it did not work
out that way at all. The court in Michigan denied Sergeant Hurley’s motion for re-
consideration despite the fact that we pointed out that the earlier decision had been
based on a decision of the Texas court that had been vacated. The Michigan court
simply reiterated that the SCRA does not contain a specific provision authorizing
suits for damages against violators.

By this point in time, all of us were working on a case that had consumed tens
of thousands of dollars of legal talent time, and no one had been paid a penny for
all the work we had done on the servicemember’s behalf. However, the issue was
so vitally important that we had to keep on working. A Federal district court had
ruled that a servicemember whose property was literally stolen from him in viola-
tion of Federal law could not go to court and sue for damages. With Hurley on the
books, every servicemember thereafter who had someone violate their SCRA rights
was at risk of their future case being thrown out of court based on the Hurley
court’s ruling of “no private cause of action.” Without the future protections that
would result from the enactment of H.R. 2696, the same nightmare of endless litiga-
tion motion practice initiated by counsel for the creditors—who are always paid by
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the hour—will continue to be an unnecessary risk encountered by every service-
member and a burden to our courts.

In Hurley, the procedural solution to seek a reversal of the Michigan Federal dis-
trict court’s incorrect ruling was to file a motion with the court seeking certification
of the ruling for an appeal to the Court of Appeals for the Sixth Circuit under 28
U.S.C. §1292(b). After that motion was filed, on March 13, 2009, the district court
reversed itself, vacated the grant of summary judgment in favor of the bank and
granted summary judgment in favor of Sergeant Hurley. The court went on to find
that as a matter of Federal law, punitive damages were available under the SCRA.
As satisfying as that ruling was, nevertheless, 5 years after his property was seized
in violation of the SCRA, Sergeant Hurley still has not been compensated for his
damages and his fight continues.

This overly long saga about the Hurley case is merely illustrative of the need for
H.R. 2696. Unless Sergeant Hurley had found several really hard-headed counsel
who simply decided that fighting the first two incorrect decisions was more impor-
tant than collecting a fee practicing law, he would have been poured out in the
Michigan case. This is not what our servicemembers should expect. Not every sol-
dier, sailor, airman or Marine is going to find Sergeant Hurley’s legal team, a group
of supporters of our military who simply refused to quit when such an important
principle was at stake. A relatively simple legislative fix, such as H.R. 2696, would
eliminate the need for such battles in the future.

When our National Guardsmen and Reservists get their mobilization orders, they
have to know that “someone has their Six” as we say in the Air Force. They have
to know that if something goes wrong while they are off fighting for their country,
when they come home someone can seek to straighten things out and if it takes a
lawsuit to do it, they will have the right to go to court and seek damages if their
rights under the SCRA have been violated.

The provisions in H.R. 2696 concerning damages and attorneys fees are consistent
with numerous other Federal consumer-oriented statutes. From personal experience
I can assure you that many of these cases in which there are clear violations of
servicemembers’ SCRA rights involve relatively small sums of money. This has two
ramifications: it makes it much more difficult for the servicemember to find an at-
torney willing to take the case and it gives the violator a feeling of “what have I
got to lose?” If those same violators knew that they might be exposed to payment
of attorneys fees if they fought the case and lost, there would be significantly more
voluntary settlements to properly compensate servicemembers and, ultimately,
fewer violations of the SCRA.

I appreciate the opportunity to have presented testimony to this Subcommittee
and thank you for all you do and continue to do for the men and women in our
Armed Forces. I ask that this statement be included in the record of the Subcommit-
tee’s hearing on H.R. 2696.

Respectfully,

John S. Odom, Jr.,
Colonel, USAF (Ret.)

————

Statement of Brian Hawthorne, Legislative Director,
Student Veterans of America

Madam Chairwoman, and Ranking Member Boozman, thank you for giving Stu-
dent Veterans of America the opportunity to submit testimony on this important
legislation. We appreciate the opportunity to comment on and contribute to legisla-
tion that could impact our members and their families.

Today, as you review the legislation that has been put before you, we would like
to bring to your attention the way that these Bills affect our constituency more than
most. As veterans who are currently attending colleges and universities around the
country, including in your districts, any modification to current or future economic
and educational legislation can have fantastic or dire consequences. The top priority
on our Legislative Agenda is the improvement and upgrade of the Post-9/11 GI Bill.
To that end, many of our chief concerns are being considered today by the Bills be-
fore you, and we are proud to be a part of this process to ensure that those who
are most affected, the veterans currently enrolled in school or considering such an
important decision, are properly represented. Student Veterans of America rep-
resents more than 200 college and university veterans’ organizations across the
country, from small community colleges to Ivy League schools. We firmly believe
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that all veterans deserve access to the quality education of their choosing, and in
their own terms. It is essential that this Congress legislate as such.

To assist in that vital process, we have prepared our opinion on five of the Bills
that you consider here today, and will address each in turn.

Mr. Connolly’s H.R. 2874, allowing for relief of tuition for servicemembers called
to active service during one of their postsecondary semesters is a vital protection
to the student veterans who remain bound to their obligatory uniformed service, be
it Active Duty, National Guard, Reserve Forces, or the Inactive Ready Reserves. It
is very important for a student to know that, regardless of their military affiliation,
they will be able to recoup any funds spent on tuition and fees should they be called
to active duty for contingency or support operations. This protection not only gives
peace of mind, but also ensures that the financial stability of their family is not dis-
rupted because of these expenditures.

In addition to this protection, however, we call upon Congress to enable the sub-
sequential return of Post-9/11 GI Bill Benefits to the veteran, as the Department
of Veterans Affairs would be receiving the funding paid to the institution of higher
education. This creates a situation where the VA has made an investment in a vet-
eran, but did not receive a return on its investment due to the recall to active serv-
ice. The student veteran, therefore, should be able to use those months expended
on another term following their activation.

Mr. Perriello’s H.R. 2928 Bill rectifies one of the most glaring omissions of the
Post-9/11 GI Bill: supporting benefits for Apprenticeships and On-The-Job Training
Programs. We have heard from many of our constituents that this creates a serious
financial burden on them, and is openly discriminatory to the important industries
that are supported by these programs, which form the majority of our unions across
the country. Many veterans leaving the military service have extensive experience
in these exact careers, and should be supported in attaining professional certifi-
cations and journeyman’s licenses. Additionally, the economy of our Nation and the
maintenance of its industry depend on such skilled laborers, and this Congressional
body in no way should be seen as looking down on such contributors simply because
their extensive education does not result in a college degree.

We believe that these veterans should be fully supported by both the tuition and
fees payments as well as the housing and book stipends available to their degree-
seeking counterparts who are assigned a commiserate amount of work. Additionally,
given the important nature of this amendment, we call upon this body to implement
it “as if included in the enactment of the Veterans Educational Assistance Act of
2008,” so as to not continue denying benefits to these very worthy student veterans.

Our changes read as follows:

See 3320 (a)

(1) amend the amount of benefit to 90 percent,

(2) amend the amount of benefit to 70 percent,

(3) amend the amount of benefit to 50 percent, in addition to the increased per-
centage the veterans should be entitled to both the $1000.00 annual book stipend
and the BAH commensurate to the locale of the training facility.

Justification

Apprentices and OJT individuals include mandatory in classroom training, gen-
erally those who are pursuing a trade in skilled labor such as welding, pipefitting,
and carpentry. Most of the skilled trades have contract with the local community
colleges to facilitate the mathematical and technical comprehension needed to obtain
journeyman status. Increasing the benefits to those in pursuit of a journeymen’s cer-
tificate of the equivalent may lessen the burden of increased hours of employment
to provide for themselves or their families and will allow for sufficient time to de-
vote to their studies.

In a Bureau of Labor and Statistics report dated March 20, 2009, 1.7 million
Americans have served in the Global War on Terror (GWOT). Among these vet-
erans, 30 percent of employed male veterans of the GWOT—era worked in manage-
ment, professional, and related occupations, compared with about 34 percent of male
non-veterans. Sales and office occupations; natural resources, construction, and
maintenance occupations; and production, transportation, and material moving occu-
pations each accounted for about 18 percent of employed male veterans and non-
veterans.

Generally, apprentices learn through both classroom and on-the-job training. The
5-year apprenticeship period most common to building and maintenance trades in
the U.S. is divided into 1-year segments, each of which includes 1,700 to 2,000 hours
of on-the-job training and a minimum of 216 hours of related classroom instruction.
In-class instruction of 216 hours over 5 years (or 60 months) is averaging 43.2 hours
per school year of in-class instruction; broken down by semester the individual is
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tasked with three-quarter time or full time course load in addition to full daytime
employment. The veteran is a student and has earned the benefit; the career path
of the veteran should be irrelevant so as long as the veteran is showing satisfactory
progress in the educational program of the apprenticeship.

The Apprenticeship or OJT skilled craftsman programs vary widely from each
other. An example of the apprenticeship from one such industry is that of the heat-
ing, venting, air conditioning and refrigeration apprenticeship. The admission re-
quirements are just as selective and competitive to that of a 4-year institution. The
following outlines the requirements for one such course: the candidate for appren-
ticeship must be a minimum of 18 years of age, a High School Graduate, must have
10 high school credits or one college semester of algebra and geometry, or a Certifi-
cate of Completion or Associate of Science degree in Air Conditioning & Refrigera-
tion curriculum from a Joint Journeymen and Apprenticeship Training Center-ap-
proved Community College, Trade or Technical School, or achieve a passing score
on a test written and administered by the Joint Journeymen and Apprenticeship
Training Center that encompasses Algebra and Geometry.

For these programs, all education requirements must be submitted by Official
Transcripts and the selection process is a critical component in obtaining the ap-
prenticeship. The veteran must pass an admissions test, and applicants fulfilling re-
quirements by date of submission will be given a written English and Mathematics
exam. All applicants who have completed the written test will be scheduled for an
oral interview. Then, applicants who have completed the testing and oral interview
will be ranked according to their combined scores. Finally, applicants will be re-
quired to submit to a drug test prior to being offered an apprenticeship position.

In closing, the proposed amendment will allow veterans who so choose to become
a critical member of infrastructure maintenance and construction. This career field
and curriculum is just as demanding and competitive as those attending or attempt-
ing to attend a 4-year institution. Close to twenty percent of the Nation’s newest
generation of veterans are employed in these and similar fields, and this legislation
is a key component to advance those with technical and mechanical inclination. It
is the opinion and recommendation of Student Veterans of America that this legisla-
tion be forwarded and passed with nothing less than the stipulations previously
stated above.

Congressman Loebsack’s H.R. 3554, granting Post-9/11 GI Bill benefits to those
servicemembers activated under Title 32, is absolutely essential to the future of the
Post-9/11 GI Bill. Excluding these well-deserving servicemembers from a benefit
that the majority of their fellow veterans are receiving is simply discriminating. We
must ensure that legislation is applied evenly across the spectrum of beneficiaries,
regardless of affiliation to the military. H.R. 3554, and others like it, close this gap
that has been identified by many Veteran Service Organizations as among their top
priorities for amendment, especially those who represent the National Guard and
Reservists. Student Veterans of America is proud to stand with them in this advo-
cacy.

We are extremely pleased that the Committee is bringing to consideration H.R.
3561, the proposed amendment of Mr. Teague, to amend title 38 in order to increase
the educational assistance to veterans pursuing flight training. Flight training is
very expensive and the time commitment is just as great as any traditional edu-
cational program. Increasing the funding to those seeking flight training will enable
them to focus more on their training and instruction and free them from having to
gain employment to pay for such training, ensuring their success in these chal-
lenging academic and technical programs.

Finally, SVA is honored to support H.R. 3577 from Mr. Rodriguez, which would
allow military retirees, those who have truly devoted their lives to our Nation and
its ideals, to transfer their Post-9/11 GI Bill benefits to their dependents. Those
servicemembers who have committed such an extensive amount of time to the mili-
tary deserve to be able to support their dependent’s educational dreams without
having to extend their obligation. We support this honorable population and their
desire to be able to use their earned benefits as they choose.

Thank you for your time and consideration of our opinion on these very important
legislative matters. We look forward to working with you all in the future.

Very Respectfully.
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MATERIAL SUBMITTED FOR THE RECORD

Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Washington, DC.

September 28, 2009

Ms. Lynn Schubert

President

Surety and Fidelity Association of America
1101 Connecticut Ave, SW, Suite 800
Washington, DC 20036

Dear Ms. Schubert:

I would like to request your response to the enclosed questions for the record and
deliverable I am submitting in reference to our House Committee on Veterans’ Af-
fairs Subcommittee on Economic Opportunity Legislative Hearing on September 24,
2009. Please answer the enclosed hearing questions by no later than Monday, No-
vember 9, 2009.

In an effort to reduce printing costs, the Committee on Veterans’ Affairs, in co-
operation with the Joint Committee on Printing, is implementing some formatting
changes for material for all Full Committee and Subcommittee hearings. Therefore,
it would be appreciated if you could provide your answers consecutively on letter
size paper, single-spaced. In addition, please restate the question in its entirety be-
fore the answer.

Due to the delay in receiving mail, please provide your response to Ms. Orfa
Torres by fax at (202) 225-2034. If you have any questions, please call (202) 226—
5491.

Sincerely,

Stephanie Herseth Sandlin
Chairwoman

JL/ot

The Surety & Fidelity Association of America
Washington, DC.
November 6, 2009

The Honorable Stephanie Herseth Sandlin
Chairwoman—Subcommittee on Economic Opportunity
U.S. House Committee on Veterans’ Affairs

335 Cannon House Office Building

Washington D.C. 20515

Re: Questions from the Subcommittee at the Legislative Hearing on September 24,

Dear Representative Herseth Sandlin:

Thank you again for giving The Surety & Fidelity Association of America (SFAA)
an opportunity to present its views on H.R. 294. The following are our responses
to the additional questions that were asked of us after the hearing on September
29.

Question 1: You state that you would be happy to assist the VA with developing
a Model Contractor Development Program. Do you think that this would be better
suited for the Small Business Administration?

Response: Historically, SFAA has implemented its Model Contractor Develop-
ment Program (MCDP) in response to specific requests from Federal, state and local
governmental entities, as well as from organizations and associations involved in de-
veloping contractor capability and capacity. While it would seem that SBA would
be the logical candidate to partner with SFAA in such an endeavor as part of its
Surety Bond Guarantee Program (the Program), thus far the SBA headquarters has
not indicated an interest in expanding its bond guarantee program to include a con-
tractor development component to assist contractors in becoming bondable in the
private market, with or without the government guarantee. Over the years, we have
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had an excellent relationship in working with SBA in addressing many of the issues
associated with implementing its bond guarantee program, but establishing a na-
tional, SBA-sponsored bond education and technical assistance program for small
and emerging contractors has not been a part of that dialog. To be sure, we have
worked closely with SBA-funded Business Development Centers (most notably in
New York, Rhode Island and Texas) in implementing our MCDP initiatives nation-
wide and the Rhode Island District Office of SBA is our primary local partner in
that state’s program. We feel the SBA could do more in terms of offering education,
technical assistance and bond readiness support of the sort offered through our
MCDP and we would welcome more opportunities to work with SBA headquarters,
its regional and district offices, and its network of SBDC grantees.

Working more extensively with SBA, however, would not and should not preclude
our also working with other Federal agencies and with state and local governments.
In many instances, our programs with other agencies and governmental entities
have come out of a need for more targeted efforts, either in terms of constituencies
or in terms of construction industry sectors. For example, as referenced in my testi-
mony, since 2006 we have had a Memorandum of Understanding with the Minority
Business Development Agency (MDBA) “to share [SFAA] resources with MBDA for
the benefit of minority-owned firms to enhance their access to bonding and/or edu-
cate them on how to become bondable or increase their bonding capacity.” Under
this agreement, SFAA has conducted a number of bonding information workshops
around the country and has implemented the MCDP program jointly with MBDA
in New York, Chicago and Texas. Also, we are about to enter into a Memorandum
of Agreement with the Federal Department of Transportation (DOT), Office of Small
and Disadvantaged Business Utilization (OSDBU), to design, develop and imple-
ment a surety bond assistance program that will offer bond assistance for transpor-
tation-related projects for minority, women-owned and disadvantaged business en-
terprises.

While either of these efforts theoretically could have been undertaken with SBA,
we believe that, in these instances, MDBA’s specific experience in providing assist-
ance to minority companies and DOT’s focus on transportation and transportation-
related projects give them a programmatic advantage over SBA’s more broadly
based mandate to support small business in general, thus leading to more imme-
diate and more direct impact on the contractors involved.

In addition, we have had great success in working with small and emerging con-
tractors in our educational programs in connection with large construction projects
that are underway in a given location. The states or cities we have assisted with
bonding education and technical assistance have been able to target their resources
to help local contractors get bonded. Similarly, there has been an incentive for small
and emerging contractors to participate in our MCDP in areas in which they would
have an opportunity to bid for jobs upon completion of the MCDP on a large public
construction project in the area.

Soon after our testimony at the Subcommittee hearing, we met with the Acting
Director of the Veterans Administration’s Center for Veterans Enterprise to discuss
the MCDP and how it might fit into the VA’s plans for a Federal Contractor Certifi-
cation Program (FCCP) which currently is being developed. The VA would like to
utilize our MCDP workshops as the course modules for the construction industry-
specific component of its FCCP, again a very narrowly tailored application of the
MCDP in a targeted setting. We have agreed in principle to the VA’s request and
look forward to working with it. The time frame for getting this initiative off the
ground is the end of the 2010 fiscal year. Were we not able to provide these work-
shops, the VA would have to look elsewhere to obtain this very important compo-
nent of its FCCP initiative.

Question 2: You state that you have worked with the SBA Bond Guarantee Pro-
gram to make it more attractive to sureties, but that legislative and regulatory
changes are needed. What would you say are the changes that are needed?

Response: The major change necessary to address the fundamental issues with
the Program is legislation to reflect the true nature of the relationship of the SBA
to the participating surety, which is that of a reinsurer. For long term success, the
SBA should reorganize the Program around the reinsurance model that it has been
studying and that hopefully will be included as part of the SBA Reauthorization
now before Congress. Under this model the SBA regulations would be rewritten to
fundamentally change the Program from a rules-based approach to a principles-
based approach. The Plan A and B programs described below would be combined
into a single program in which the SBA assesses the risk of each surety partici-
pating and enters into a separate “treaty” with each surety. Rather than continuing
its current practice of “re-underwriting” each surety bond, the SBA should be evalu-
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ating and underwriting the surety in the same manner a reinsurance company
would, incorporating knowledge about the surety’s strengths and weaknesses, as
well as its overall business plan and strategy. SBA has had a consultant reviewing
this type of an approach for quite some time now, and implementation of such a
change is timely and necessary. Congressional action to do this could quickly revi-
talize this necessary program.

In the past 10 years, over $8 billion in bonds have been issued to small and
emerging contractors through the Program. The Program has provided bonding as-
sistance to small and emerging contractors who might not otherwise be able to ob-
tain bonds. This has been especially true in times of economic downturn when bond-
ing sometimes becomes more scarce and difficult to obtain. According to SBA data,
it would appear that participation in the Program is declining. In 1997, the Program
guaranteed 16,336 bonds; in 1999, it guaranteed 9,448 bonds; and in 2009 it is pro-
jected to guarantee 6,100 bonds. In 1992, the Program guaranteed 32,000 bonds,
which was its peak. In 1999, there were 32 sureties participating in the Program.
Currently, 12 sureties write through the Program. Four companies account for 89
percent of the bonds, and one company accounts for 45 percent.

While there are several reasons for the decline in surety participation and the
number of bonds guaranteed under the Program, including the fact that the avail-
ability of bonds to small contractors outside of the SBA impacts the bonds guaran-
teed, there remain some major impediments within the Program operation itself
that prevent optimal participation by surety companies and agents. In fact, SFAA
member companies have expressed the opinion that, over the course of time, the
Program has become increasingly unattractive for sureties. For example, for many
sureties, the Program has become an expensive, if not a commercially unreasonable,
partner, now that the Program charges 26 percent of the premium as fees from the
sureties. In 2006, the SBA finalized changes to its regulations that would implement
an increase in the guarantee fee to surety companies from 20 percent to 26 percent
of the premium on bonds issued and guaranteed under the Program. This fee in-
crease, which was decreased from the hike that SBA sought to 32 percent, still has
made the Program economically unattractive for most sureties and affects its contin-
ued viability. Therefore, any changes in the Program should include a reduction in
fees, at least down to the 20 percent level prior to the 2006 fee increase.

Another area of concern is the disparity in the level of bond guarantee between
the Prior Approval Plan (called “Plan A”) which is 90 percent, and the level of bond
guarantee for the Preferred Plan (called “Plan B”) which is 70 percent. When Plan
A was put in place, traditional surety companies chose not to participate for a vari-
ety of reasons. The two primary reasons were that: (1) their business focus was on
lower risk, larger contractors, and (2) the administrative costs of submitting each
bond for prior approval of a guaranty were significant. Over time the SBA deter-
mined not enough contractors were graduating out of the program. The SBA at the
time believed that if it could encourage traditional sureties to participate, more con-
tractors would be able to obtain bonds, and more contractors would graduate from
the program. Therefore, the SBA went to the SFAA for advice and assistance. Both
the sureties who specialized in higher risk contractors, as well as the “traditional”
sureties, were members of the SFAA, and through the input of those members, the
SFAA and the SBA were able to create a program that encouraged more sureties
to participate in the program, while not detrimentally impacting the existing SBA
sureties. This new program was called the Preferred Surety Bond Program. Plan B
addressed the concerns of the non-SBA sureties in a number of ways. First, the pro-
gram provided that if a surety was approved by the SBA for Plan B, it would be
granted a dollar value of guaranties from the SBA that would be automatically
valid, without prior approval of each bond. In exchange for this reduction of paper-
work, the sureties would receive only a 70 percent guaranty of loss on each bond
rather than a 90 percent guaranty. While Plan B has worked fairly well, the 70 per-
cent guarantee has always been a detriment in attracting enough sureties to partici-
pate and a raising of this guarantee to the level of Plan A would undoubtedly result
in a significant increase in surety participation in the Program. The SBA should
amend the regulation so that the same rule applies to both Plan A and Plan B sure-
ties.

For several years, SFAA has been working to address these and other issues
through the SBA reauthorization legislation in order to fix the problems sureties
have had in the past with the Program. In addition to the fee structure and level
of bond guarantee, these include unraveling of bond guarantees, rescinding of the
requirement that the Program be self-sufficient, instituting a non-binding alter-
native dispute resolution process to resolve claims issues, and increasing regional
staffing. We acknowledge that several critical changes needed in the Program have
been accomplished, but they have not made the difference the SBA hoped. The Pro-
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gram staff is committed to making the Program work well, and the industry sup-
ports them in these efforts.

The change to a reinsurer based model would be the most comprehensive solution
likely to provide the largest benefit to small contractors.

If you or other Members of the Subcommittee have any additional questions, we
would be happy to address them.

Sincerely,
Lynn M. Schubert
President
——
Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Washington, DC.
September 28, 2009
Mark Walker

Deputy Director, National Economic Commission
The American Legion

1608 K Street, N.W.

Washington, DC 20006

Dear Mr. Walker:

I would like to request your response to the enclosed questions for the record and
deliverable I am submitting in reference to our House Committee on Veterans’ Af-
fairs Subcommittee on Economic Opportunity Legislative Hearing on September 24,
2009. Please answer the enclosed hearing questions by no later than Monday, No-
vember 9, 2009.

In an effort to reduce printing costs, the Committee on Veterans’ Affairs, in co-
operation with the Joint Committee on Printing, is implementing some formatting
changes for material for all Full Committee and Subcommittee hearings. Therefore,
it would be appreciated if you could provide your answers consecutively on letter
size paper, single-spaced. In addition, please restate the question in its entirety be-
fore the answer.

Due to the delay in receiving mail, please provide your response to Ms. Orfa
Torres by fax at (202) 225-2034. If you have any questions, please call (202) 226—
5491.

Sincerely,

Stephanie Herseth Sandlin
Chairwoman

JL/ot

American Legion
Washington, DC.
November 9, 2009

Honorable Stephanie Herseth Sandlin, Chair
Subcommittee on Economic Opportunity
Committee on Veterans’ Affairs

U.S. House of Representatives

335 Cannon House Office Building
Washington, DC 20515

Dear Chair Herseth Sandlin:

Thank you for allowing The American Legion to participate in the Subcommittee
hearing on several pieces of legislation on September 24, 2009. I respectfully submit
the following in response to your additional questions:

Question 1: Does The American Legion support listing service-disabled veterans
as part of the list of disadvantaged groups?
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Response: The American Legion does not support Service-Disabled Veteran-
Owned Small Businesses (SDVOSBs) being included in the list of disadvantaged
groups for the following reasons:

e Under the 8(a) program a veteran must be in business for 2 years prior to appli-
cation for 8(a) approval;

e Restriction on the amount of assets one can accumulate to qualify for 8(a) and
while under 8(a) (no such restrictions for SDVOSBs); and,

e Under the 8(a) program there is too much bureaucracy and reporting require-
ments along with restrictions on Teaming, etc. (no such bureaucracy with the
SDVOSB program).

Inclusion into the 8(a) program would not be an advantage for the SDVOSB. The
SDVOSB program is a reward for honorable service to this great Nation.

Question 2: Do you have concerns that there may be “rent-a-vet” enterprises if
veterans are not required to be involved in the day-to-day operations of a business?

Response: Yes, The American Legion is concerned about companies (large and/
or non-veteran) getting veterans within their companies to start SDVOSBs. These
startup SDVOSBs seem to be serving as the Prime, but they do not have control
over the contract. You can call it “affiliation or fronting,” but it is all the same: a
SDVOSB being used by a large and/or non-veteran firm to obtain SDVOSB contracts
that are in essence not run by the SDVOSB. This is tough to prove, but it is occur-
ring frequently. However, The American Legion strongly believes that a veteran
business owner can start and build successful companies simultaneously. With de-
veloped business acumen, current technology, and a solid network, a veteran busi-
ness owner can navigate the demands of successfully operating more than one com-
pany at a time.

Question 3: Do you think businesses could be potentially set-up for failure by re-
ceiving bonds they would not normally secure as stated under Mr. Buyer’s bill H.R.
3223?

Response: The American Legion believes veteran business owners who are capa-
ble and prudent, will not be “set-up” for failure. These veteran business owners have
learned how to conduct business professionally and consistent with commonsense
and time-tested processes.

. Thank you for your continued commitment to America’s veterans and their fami-
ies.

Sincerely,

Mark Walker
Deputy Director, National Economic Commission

———

Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Washington, DC.

September 28, 2009

Mr. Justin Brown

Legislative Associate, National Legislative Service
Veterans of Foreign Wars of the United States
200 Maryland Avenue, NE

Washington, DC 20002

Dear Mr. Brown:

I would like to request your response to the enclosed questions for the record and
deliverable I am submitting in reference to our House Committee on Veterans’ Af-
fairs Subcommittee on Economic Opportunity Legislative Hearing on September 24,
2009. Please answer the enclosed hearing questions by no later than Monday, No-
vember 9, 2009.

In an effort to reduce printing costs, the Committee on Veterans’ Affairs, in co-
operation with the Joint Committee on Printing, is implementing some formatting
changes for material for all Full Committee and Subcommittee hearings. Therefore,
it would be appreciated if you could provide your answers consecutively on letter
size paper, single-spaced. In addition, please restate the question in its entirety be-
fore the answer.
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Due to the delay in receiving mail, please provide your response to Ms. Orfa
Torres by fax at (202) 225-2034. If you have any questions, please call (202) 226—
5491.

Sincerely,

Stephanie Herseth Sandlin
Chairwoman

JL/ot

RESPONSE TO QUESTIONS SUBMITTED BY
JUSTIN BROWN, LEGISLATIVE ASSOCIATE
NATIONAL LEGISLATIVE SERVICE
VETERANS OF FOREIGN WARS OF THE UNITED STATES

H.R. 294, H.R. 1169, H.R. 1182, H.R. 2416, H.R. 2461, H.R. 2614,
H.R. 2696, H.R. 2874, H.R. 2928, H.R. 3223, H.R. 3554, H.R. 3561,
H.R. 3577, and H.R. 3579.

November 9, 2009

Question 1: Regarding H.R. 2928 The Federal Career Intern Program, how would
you recommend that his legislative proposal provide a clear measurement for the
on the job training benefit?

Response: The VFW believes the measurement for the job training benefit is not
clear because the national average cost of tuition at an institution of higher edu-
cation is poorly defined. The VFW suggests, offering the rate which is currently of-
fered under chapter 30 with that rate being tied to a favorable annual rate of infla-
tion. This would clarify the amount of payment to be distributed to those interested
in pursuing the program while not substantially lowering or increasing the benefit.

Question 2: Does Veterans of Foreign Wars recommend that refunds under Rep-
resentative Connolly’s SCRA bill, H.R. 2874, include tuition or fees paid on behalf
of the student by institutions of higher learning or funds awarded under Title 20
United States Code?

Response: The VFW currently has no formal position on this question and sup-
ports the legislation as it is written.

———

Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Washington, DC.

September 28, 2009

Mr. Dave Gorman
Executive Director

Disabled American Veterans
807 Maine Avenue, SW
Washington, DC 20024

Dear Mr. Gorman:

I would like to request your response to the enclosed questions for the record and
deliverable I am submitting in reference to our House Committee on Veterans’ Af-
fairs Subcommittee on Economic Opportunity Legislative Hearing on September 24,
2009. Please answer the enclosed hearing questions by no later than Monday, No-
vember 9, 2009.

In an effort to reduce printing costs, the Committee on Veterans’ Affairs, in co-
operation with the Joint Committee on Printing, is implementing some formatting
changes for material for all Full Committee and Subcommittee hearings. Therefore,
it would be appreciated if you could provide your answers consecutively on letter
size paper, single-spaced. In addition, please restate the question in its entirety be-
fore the answer.
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Due to the delay in receiving mail, please provide your response to Ms. Orfa
Torres by fax at (202) 225-2034. If you have any questions, please call (202) 226—
5491.

Sincerely,

Stephanie Herseth Sandlin
Chairwoman

JL/ot

POST-HEARING QUESTIONS FOR JOHN L. WILSON
ASSISTANT NATIONAL LEGISLATIVE DIRECTOR OF THE
DISABLED AMERICAN VETERANS
FROM THE SUBCOMMITTEE ON ECONOMIC OPPORTUNITY
COMMITTEE ON VETERANS’ AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES
SEPTEMBER 24, 2009

Question: Do you have concerns that there may be “rent-a-vet” enterprises if vet-
erans are not required to be involved in the day-to-day operations of a business?

Answer: There are likely thousands of veterans and non-veterans alike that own
one or more businesses in today’s economy. Given the benefit of Internet access,
software business tools, and teleconferencing capability, business owners can easily
operate multiple businesses, manage day-to-day operations, make decisions affecting
financial, operational, management policy, and employment issues as needed, with-
out having to be on-site. Successful owners of multiple businesses may also have the
assets necessary to hire personnel to attend too many of the daily operational needs
of their businesses, affording them even greater flexibility.

While DAV has no resolution on this matter, we believe the number of hours
worked, or location of the owner, should not be the exclusive factors to consider.
Rather, controlling interest in the business and a record of successful operations
should also be considered. Any efforts to restrict such flexibility for veterans and
service-disabled veterans who own more than one business would unnecessarily
place them at a disadvantage under non-veteran business owners. These business
owners should instead, be afforded the opportunity to expand into as many business
lines as they find of interest based on their expertise and the financial resources
available.

Question: Do you think businesses could be potentially set-up for failure by re-
ceivigg bonds they would not normally secure as stated under Mr. Buyer’s bill H.R.
32237

Answer: H.R. 3223 would prohibit using ownership and control by a veteran or
veterans of more than one small business as grounds for disqualification from inclu-
sion in an existing database of veteran-owned businesses. Although DAV has no res-
olution on this issue, ownership and control of more than one small business should
not be the grounds for disqualifying veterans from being listed in a service disabled
veteran-owned small business database. Veterans and non-veterans alike have suc-
cessfully demonstrated their ability to manage multiple businesses for generations.
Decisions on inclusion in a database, or awarding bonds, should be based on the vet-
erans’ controlling interest in the business or businesses, available financial re-
sources, the soundness of the business plan, and their demonstrated expertise.

———

Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Washington, DC.

September 28, 2009

Mr. Richard F. Weidman

Executive Director for Policy and Government Affairs
Vietnam Veterans of America

8605 Cameron Street, Suite 400

Silver Spring, MD 20910

Dear Mr. Weidman:

I would like to request your response to the enclosed questions for the record and
deliverable I am submitting in reference to our House Committee on Veterans’ Af-



100

fairs Subcommittee on Economic Opportunity Legislative Hearing on September 24,
2009. Please answer the enclosed hearing questions by no later than Monday, No-
vember 9, 2009.

In an effort to reduce printing costs, the Committee on Veterans’ Affairs, in co-
operation with the Joint Committee on Printing, is implementing some formatting
changes for material for all Full Committee and Subcommittee hearings. Therefore,
it would be appreciated if you could provide your answers consecutively on letter
size paper, single-spaced. In addition, please restate the question in its entirety be-
fore the answer.

Due to the delay in receiving mail, please provide your response to Ms. Orfa
Torres by fax at (202) 225-2034. If you have any questions, please call (202) 226—
5491.

Sincerely,

Stephanie Herseth Sandlin
Chairwoman

JL/ot

Deliverable from the House Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Legislative Hearing
September 24, 2009

Questions for the Record:

1. Do you have concerns that there may be “rent-a-vet” enterprises if vet-
erans are not required to be involved in the day-to-day operations of
a business?

There is a marked difference between being involved in the running of a company
and being on-site every day, which is the litmus test that the VA Center for Vet-
erans Enterprise (CVE) is (inappropriately) applying to veteran owned small busi-
nesses (VOSB) and service disabled veteran owned small businesses (SDVOSB)
today. In this day of modern communication it is foolishness to think that one can-
not own and control two or more businesses at the same time. In fact we have many
examples of legitimate SDVOSB where that is the case, but the CVE has heretofore
not certified them.

In order to cut down on this problem we first need to eliminate the outrageous
backlog in verification of VOSB/SDVOSB status at the CVE as soon as possible.

Second, there needs to be a affidavit filed with tax returns and other info to show
verification that acknowledges that the individual(s) claiming ownership/control are
indeed who and what they claim to be, and acknowledging that they understand
that falsification of answers is a felony.

Third, there needs to be random on-site inspections of verified VOSB.

And last, where it is found that fraud has been committed we need to disbar busi-
nesses and all of the individuals involved for a period of at least 5 years, and in
egregious cases they need to be convicted of a Federal felony, as well as fined and/
or put in jail. It will only take one or two instances and the rest of the phonies will
pursue other schemes.

The notion, made up by the people at CVE who have never run a business that
you can only have one business and have to be on site every day was copied by the
current staff at CVE from the early criteria for the 8(a) program at the Small Busi-
ness Administration (SBA). The 8(a) program is a business development program
with a great deal of logistical support, and is in no way comparable to the ‘SDVOSB
program. (Incidentally, we are given to understand that this is no longer rigorously
enforced in the 8(a) programs.)

2. Do you think businesses could be potentially set-up for failure by re-
ceiving bonds they would not normally secure as stated under Mr.
Buyer’s bill H.R. 3223?

No. There are a great number of VOSB and SDVOSB that clearly have the orga-
nizational capacity and the track record to successfully complete a job, but cannot,
in these tight fiscal times, get the bonding necessary so that they can bid on it.
What in happening is that virtually ALL small businesses are thus frozen out, leav-
ing the way clear for the same dozen or so large firms to get all of the work. We
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will continue to work with the surety bond organizations to find ways to surmount
this significant barrier, especially for SDVOSB.

3. Is VVA against listing service disabled veterans as a socially disadvan-

taged group?

Yes, VVA is adamantly opposed to listing service disabled veterans as a socially
disadvantaged group. Both VVA and the Veterans’ Entrepreneurship Task Force
(VET-Force) have discussed this numerous times and have always come down as
being unanimously against any such move.

4. Under the proposed Veterans Small Business Verification Act, would
VVA support having two lists in the database that would have one
“verified” and eligible for special consideration for Federal con-
tracting opportunities and another for “applied but not yet verified”
which is ineligible for special consideration for Federal contracting
opportunities?

Frankly, this should be a short term “fix” only. There is no excuse for VA to have

a long standing list of applicants waiting to be verified, through no fault of their
own. VA now has finally named the Senior Executive Service level official to be in
charge of the entire small business program, and we expect that they will move soon
to name the GS-15 to actually head the CVE. We have made it clear to the Sec-
retary and to the Deputy Secretary, as well as to the new small business director,
Mr. Foreman, that cleaning up the long wait and backlog for verification at CVE
simply must be a top priority.

———

Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Washington, DC.

September 28, 2009

Ms. Christina M. Roof

National Deputy Legislative Director
AMVETS

4647 Forbes Boulevard

Lanham, MD 20706-4380

Dear Ms. Roof:

I would like to request your response to the enclosed questions for the record and
deliverable I am submitting in reference to our House Committee on Veterans’ Af-
fairs Subcommittee on Economic Opportunity Legislative Hearing on September 24,
2009. Please answer the enclosed hearing questions by no later than Monday, No-
vember 9, 2009.

In an effort to reduce printing costs, the Committee on Veterans’ Affairs, in co-
operation with the Joint Committee on Printing, is implementing some formatting
changes for material for all Full Committee and Subcommittee hearings. Therefore,
it would be appreciated if you could provide your answers consecutively on letter
size paper, single-spaced. In addition, please restate the question in its entirety be-
fore the answer.

Due to the delay in receiving mail, please provide your response to Ms. Orfa
Torres by fax at (202) 225-2034. If you have any questions, please call (202) 226—
5491.

Sincerely,

Stephanie Herseth Sandlin
Chairwoman

JL/ot



102

Deliverable from the House Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Legislative Hearing
September 24, 2009

Question 1: Do you feel confident that the U.S. Department of Veterans Affairs
has the right personnel who understands and are trained in making small business
loans as needed under H.R. 2947

Response: AMVETS believes that from the limited knowledge on VA’s entire
staff an accurate response would be based on assumptions. However, AMVETS does
believe that having staff armed with the knowledge and clear understanding of
SDVOSB and VOSB business lending concerns is vital to the implementation of a
successful lending program within VA. AMVETS speculates that as of current VA
has not demonstrated that they are equipped with all the necessary tools to success-
fully carryout H.R. 294 and achieve all the benefits to VOSB it serves to benefit.
We would recommend an intense internal review of current staff knowledge and ca-
pabilities in the efforts to ensure the success of all parts of the bill. Recent studies
of our newly returning and current veteran population show a 33 percent increase
in the formation of new business entities over the past 5 years. VA must be pre-
pared with the proper staff to assist in all aspects of the lending process.

Question 2: Is the set-aside program more of an environment to help individuals
start companies?

Response: AMVETS does not believe the set-aside program only stands to benefit
new business owners. The original intent of the program was to help ensure all vet-
eran owned businesses had a fair chance at government contracts. Public Law 109—
461, The Veterans Benefits, Health Care and Information Technology Act of 2006,
was signed into law by President Bush on December 22, 2006, and required the law
to take effect by June 20, 2007. The law allows VA special authority to provide set-
aside and sole source contracts to small businesses owned and operated by veterans
and service-disabled veterans. This legislation is codified in 38 U.S.C. §8127 and
8128. Over 2 years have passed with still no significant change in regards to how
Federal contracting officers are trained in identifying set-asides properly. Sup-
porting Service Disabled Veteran Owned Small Businesses (SDVOSBs) contributes
significantly in restoring their quality of life while aiding in their transition from
active duty to civilian life. While many private sector businesses have spent years
in developing the strategies and knowledge to win government procurements, many
of our SDVOSB and VOSB have not had the same luxury. Many returning war
fighters often turn to self employment and entrepreneurship as a means of sus-
taining their new way of life. Respectfully, the SDVOSB and VOSB programs stand
to not only not benefit veterans, but utterly fail unless VA, DOL, SBA, and OFCCP
exercise oversight and stronger enforcement of consequences. There also needs to be
an immediate focus on proactive measures to eliminate untruths, such as “rent a
vet”, and cease only exercising “reactive” strategies. VA, DOL, SBA, and OFCCP
should pool all their resources and successful strategies to ensure swift action and
non-duplication of measures.

———

Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity
Washington, DC.

September 28, 2009

Mr. Keith Wilson

Director, Office of Education Service
U.S. Department of Veterans Affairs
810 Vermont Avenue, N.W.
Washington, DC 20420

Dear Mr. Wilson:

I would like to request your response to the enclosed questions for the record and
deliverable I am submitting in reference to our House Committee on Veterans’ Af-
fairs Subcommittee on Economic Opportunity Legislative Hearing on September 24,
2009. Please answer the enclosed hearing questions by no later than Monday, No-
vember 9, 2009.

In an effort to reduce printing costs, the Committee on Veterans’ Affairs, in co-
operation with the Joint Committee on Printing, is implementing some formatting
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changes for material for all Full Committee and Subcommittee hearings. Therefore,
it would be appreciated if you could provide your answers consecutively on letter
size paper, single-spaced. In addition, please restate the question in its entirety be-
fore the answer.

Due to the delay in receiving mail, please provide your response to Ms. Orfa
Torres by fax at (202) 225-2034. If you have any questions, please call (202) 226—
5491.

Sincerely,

Stephanie Herseth Sandlin
Chairwoman

JL/ot

Questions for the Record
The Honorable Stephanie Herseth Sandlin
House Committee on Veterans’ Affairs
Subcommittee on Economic Opportunity

Legislative Hearing on H.R. 294, H.R. 1169, H.R. 1182, H.R. 2416,
H.R. 2461, H.R. 2614, H.R. 2696, H.R. 2874, H.R. 2928, H.R. 3223,

H.R. 3554, H.R. 3561, H.R. 3577, and Draft

September 24, 2009

Question 1: According to your testimony, you are concerned that Congressman
Perriello’s on-the-job training bill does not clarify how monthly rates should be es-
tablished and that you would recommend a basic amount to help determine a
monthly benefit rate similar to how Chapter 30 is determined. If the legislation
would take this approach, do you have a recommendation?

Response: The Department of Veterans Affairs (VA) recommends that the legis-
lation base the monthly benefit rate for on-the-job training (OJT) and apprentice-
ship under the Post-9/11 GI Bill on the full-time institutional training rate for the
Montgomery GI Bill-Active Duty (MGIB-AD) chapter 30 program and the current
percentage of the full-time basic rate.

For example, for the first 6 months of training, VA would pay 75 percent of the
full-time institutional training rate. During the second 6 months of training, VA
would pay 55 percent of the full-time institutional training rate. During the remain-
der of training, VA would pay 35 percent of the full-time institutional training rate.
The chapter 30 full-time institutional training rate for individuals with three or
more years of active duty service is $1,368. Therefore, individuals enrolled in an
OJT or apprenticeship program under the Post-9/11 GI Bill would receive $1,026 per
month for the first 6 months of training; $752.40 per month for the second 6 months
of training; and $478.80 per month for the remainder of training. Under this hypo-
thetical payment structure, additional benefit costs to VA are expected to be $4.2
million during the first year, $21.8 million for five years, and $56.7 million over 10
years.

Question 2: How many applications do VA process a day for business
verification?

Response: Calculating production during the first quarter of the fiscal year, VA
finalized an average of 22 applications per workday.

Question 3: Under H.R. 3223 instead of having “shall” for everyone would it be
better to have “may” for everyone? (Have “may” for all socially disadvantaged
groups to which Veterans would be added to the list.)

Response: Revising 38 USC 8127(c) to permit sole sourcing with any small busi-
ness group is not expected to result in a dramatic change in small business program
goaling achievements. 38 USC 8128 establishes an order of priority in VA con-
tracting, establishing that the Secretary shall give priority to small businesses
owned and controlled by Veterans. The proposed bill does not modify that language.

Question 4: Would the change under H.R. 3223 affect the VA only? If so, how
would this impact the VA’s procurement goals for Veterans and service-disabled
Veteran enterprise?

Response: VA has exceeded its goals for prime contracting with service-disabled
Veteran-owned small businesses (SDVOSBs) and with Veteran-owned small busi-
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nesses (VOSBs) for the past several years, principally using competitive procedures.
The proposed change is not expected to have significant impact on goal achieve-
ments with SDVOSBs or VOSBs.

Deliverables:

Question 1: If a monthly benefit rate similar to Chapter 30 is used for Chapter
33, can the VA use its current payment system (In reference to Rep. Perriello’s bill
H.R. 2928)?

Response: VA would have to modify current systems or develop new information
technology systems to pay OJT and apprenticeship beneficiaries under the Post-9/
11 GI Bill if the monthly benefit rate is based on the full-time institutional training
rate for the MGIB-AD chapter 30 program.

Question 2: Regarding H.R. 3223, can you explain why it would cost $12 million
annually to process the 17,000 businesses in the database?

Response: Two internally-developed spreadsheets are enclosed for your review.
They are:

(1) Verification Program cost estimate MAR 2009 090306
(2) Verification Program cost estimate NOV 2009 091123.

In developing the cost estimates, we first examined our procedural guide-
lines for each of the major phases of Verification. We then interviewed staff
members who regularly perform that function and asked how long each
task takes. Because some applications are more complicated than others,
we took the approach used in PERT estimates with the following formula:

Best time + 4(most likely time) + Worst time

This formula gave us a weighted average of the time associated with each
task.

The next step was to determine the cost associated with the pay grade of
the staff members who perform the task. This was broken down by the
minute. The cost per minute was multiplied by the time determined in the
previous step to determine the cost per task.

Step three was to group the tasks together by phase of the process and add
them. Completion of different outcomes of the process each have different
times and costs depending on the complexity of the outcome (i.e. approval,
denial, unverified, etc.)

The final step was to determine the percentage of applications that, when
completed, were approved, denied, etc. We took the percentage for each type
of outcome and multiplied it by the number of companies that need to be
verified, then added the totals.

There are also some estimates for what it would be to verify all VOSBs in
the Dynamic Small Business Search and in the Central Contractor Reg-
istry, should the program be expanded government-wide. These figures are
considerably higher.

The final set of numbers reflects the potential Federal dollars that would
be spent with VOSBs and SDVOSBs in both prime and subcontracting if
the entire government were to reach the 3 percent goal. This represents the
total opportunities for these companies.

Question 3: Please provide the Subcommittee with your views and estimates on
the following bills: H.R. 1169, H.R. 3554, H.R. 3561, H.R. 3577, and H.R. 3579.

Response: Please see below VA’s views and cost estimates for the requested edu-
cation bills. [H.R. 3579 was addressed in HVAC testimony on January 25, 2010.]

H.R. 1169 Views and Cost Estimate

Issue

To amend title 38, United States Code, to increase the amount of assistance pro-
vided by the Secretary of Veterans Affairs to disabled Veterans for specially adapted
housing and automobiles and adapted equipment.

Purpose

H.R. 1169 would triple the maximum aggregate amount of assistance available for
the following grants:
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o Specially Adapted Housing (SAH) grants from $60,000 to $180,000 (section 2102
(d)(1) of title 38 U.S.C.);

e Special Housing Adaptation (SHA) grants from $12,000 to $36,000 (sections
2102 (b)(2) and (d)(2) of title 38 U.S.C.); and

e Automobile and adaptive equipment grants from $11,000 to $33,000 (section
3902(a) of title 38 U.S.C.).

Views

VA supports the intent of ensuring the grant programs are sufficient to meet Vet-
erans’ needs. However, the Department cannot support H.R. 1169 due to the addi-
tional benefit costs which are not included in the Budget.

Benefits Cost (Mandatory)

Costs to the Readjustment Benefits account for the VA are estimated to be almost
$365.5 million in 2010, $1.9 billion for 5 years, and $4.3 billion over 10 years.

Benefits Methodology

The increase in costs to VA for the following programs is shown in the table
below.

e Specially Adapted Housing (SAH): The proposed legislation increases the max-
imum SAH grant from $60,000 to $180,000 in 2010. The maximum grant
amount will continue to increase with a Cost of Construction Index that follows
the Turner Cost of Building Index in 2011 and beyond. Loan Guaranty Service
assumes that caseload will increase from 900 to 2,150 due to the benefit in-
crease in conjunction with the effects of the Cost of Construction Index and the
multiple use provision. All cases are assumed to receive the maximum grant
amount.

e Special Housing Adaptation (SHA): The proposed legislation increases the max-
imum SHA grant from $12,000 to $36,000 in 2010. The maximum grant amount
will continue to increase with a Cost of Construction Index that follows the
Turner Cost of Building Index in 2011 and beyond. Caseload is expected to re-
main at 350. All cases are assumed to receive a percentage of the maximum
grant based on historical data.

e Automobile: The proposed legislation increases the maximum automobile grant
from $11,000 to 533,000 in 2010. The maximum grant amount is expected to
remain at $33,000 in 2011 and beyond. Compensation and Pension Service is
expecting caseload to remain unchanged. All cases are assumed to receive the
maximum grant amount.

Fiscal SAH SHA Total | Ay iomobile | Grand
Year $(000) s000) | Fousine $(000) ol
2010 $329,598 $5,258 $334,856 $30,600 $365,456
2011 $329,598 $5,258 $334,856 $30,500 $365,356
2012 $345,419 $5,510 $350,929 $30,400 $381,329
2013 $361,999 $5.774 $367,773 $30,300 $398,073
2014 $379,375 $6,052 $385,426 $30,200 $415,626
2015 $397,585 $6,342 $403,927 $30,100 $434,027
2016 $416,669 $6,646 $423.315 $30,000 $453,315
2017 $436,669 $6,965 $443,634 $30,000 $473,634
2018 $457,629 $7.300 $464,929 $29,900 $494,829
2019 $479,595 $7.650 $487,245 $29.800 $517,045
Total | $3,934,135 | $62,755 | $3,996,890 | $301,800 | $4,298,690

Administrative Cost (GOE)

Due to the increased housing grant caseload, VA anticipates an additional 112
full-time equivalent, costing $6.9 million in 2010 and $117.5 million over 10 years.
Caseload associated with automobile grants by specific criteria as outlined at
chapter 39, section 3902 in title 38. Due to the nature of section 3902, VA does not
believe an increase in the grant allowance will correspond with additional workload.
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H.R. 3554 Views and Cost Estimate

Issue
H.R. 3554, National Guard Education Equality Act, 111th Congress.

Purpose

To amend title 38 to include certain active duty service in the reserve components
as qualifying service under the Post-9/11 GI Bill. This bill also proposes to qualify
individuals who serve at least 30 continuous days in a reserve component and are
released for a service-connected disability.

Background

Currently, under section 3301 of title 38 U.S.C., members of the Active Guard and
Reserve (AGR) who are called up to full-time active duty under title 32 do not qual-
ify for the Post-9/11 GI Bill. Further, under section 3311(b)(2)(B), individuals dis-
charged or released from active duty in the Armed Forces for a service-connected
disability are entitled to educational assistance under the Post-9/11 GI Bill.

This legislation proposes to amend title 38 by adding active duty service under
title 32 U.S.C. in the Army National Guard and Air National Guard as qualifying
service for the Post-9/11 GI Bill. It would also add individuals discharged with serv-
ice-connected disabilities with at least 30 continuous days of full-time active duty
under title 32 in a reserve component as having qualifying service.

This qualifying active-duty service would include members who are called up
under title 32 U.S.C. under orders from the Governor of a state or territory in the
United States in response to a domestic emergency; as a part of the Active Guard
Reserve; Air Sovereignty Alert; Operation Jump Start; in response to Hurricane
Katrina; as part of an airport security mission; and as part of a counter-drug activ-
ity.

On average, the Army National Guard has the largest number of beneficiaries in
other education benefit programs, including Reserve Educational Assistance Pro-
gram (REAP) as well as the Montgomery GI Bill—Selected Reserve program. The
Air National Guard has the third largest number of beneficiaries in these programs.
Enrollments in these programs would be impacted negatively by making title 32 ac-
tive duty service as qualifying service under the Post-9/11 GI Bill.

Views

VA does not oppose the intent to make administration of the Post-9/11 GI Bill
more equitable across different groups with similar service records. However, be-
cause the Budget does not include the additional costs that this legislation would
incur, VA cannot support H.R. 3554.

In addition, the administration of the Post-9/11 GI Bill would be impacted by both
the anticipated increase in the number of individuals who would qualify for the
Post-9/11 GI Bill and the manual process of determining eligibility. VA currently re-
ceives some servicemember and service period data electronically from Department
of Defense for individuals who served under title 32 U.S.C. and are eligible for ei-
ther the Montgomery GI Bill — Active Duty, REAP, and Montgomery GI Bill-Select
Reserve. However, because this bill would make everyone with title 32 service eligi-
ble for the Post-9/11 GI Bill, VA and DoD would need to manually verify service-
member and service period data until a mechanism was in place for all title 32 serv-
ice data to be electronically exchanged.

Cost Estimate

Benefit costs to VA are expected to be $120.6 million in 2011, $1.1 billion over
5 years and $2.3 billion over 10 years. This proposed legislation would result in an
eligible population beginning in Fiscal Year 2010; however, the costs associated
would be insignificant until 2011, and can be absorbed in the baseline budget for
FY 2010.

Methodology

For purposes of this cost estimate, enactment date is assumed to be October 1,
2010. Based on data from DoD, the proposed legislation would grant chapter 33 eli-
gibility to an additional 23,785 soldiers that, under current law, do not have quali-
fying service, but have title 32 active duty service since September 11, 2001. This
increase in servicemembers eligible for chapter 33 was projected for FY 2011 and
annualized for FY 2012-2020. Other assumptions, including participation rates,
benefit eligibility rates, cost of tuition, and cost-of-living adjustments are consistent
with the assumptions used to prepare the FY 2010 mid-session budget review used
to update the FY 2010 Congressional submission. The increase in chapter 33 obliga-
tions is displayed in the table below.
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Under the proposed legislation, servicemembers activated under title 32 most like-
ly would elect to receive benefits under chapter 33 because it is a larger benefit than
they may have otherwise been eligible for (chapters 30, 1606 and 1607). As a result,
there would be less participation in chapter 30 resulting in a decrease in chapter
30 obligations to VA. Additionally, participation and obligations for chapter 1606
would decrease. Note that the decrease in chapter 1606 obligations will decrease the
VA gross obligations. However, since chapter 1606 payments made by VA are reim-
bursed by DoD, the reimbursements from DoD will decrease by the same amount.
The VA net obligations, therefore, will not be affected by the decrease in chapter
1606 obligations. Chapter 1607 obligations are expected to be zero for FY 2011
2020, and therefore will not be affected by the proposed legislation.

VA Chapter 33 VA Chapter 30 DoD Chapter Total VA Net
Fiscal Year Caseload Obligations Obligations 1606 Obligations Obligations
($000s) ($000s) ($000s) ($000s)
2011 8,146 $155,478 ($34,831) ($5,387) $120,647
2012 13,641 $270,832 ($59,668) ($9,148) $211,164
2013 14,378 $297,529 ($64,343) ($9,806) $233,186
2014 14,620 $315,908 ($66,929) ($10,170) $248,979
2015 13,287 $299,966 ($62,228) ($9,428) $237,738
5-Year Total $1,339,714 ($287,998) ($43,938) $1,051,716
2016 11,960 $282,265 ($57,298) ($8,656) $224,967
2017 11,352 $280,237 ($55,635) ($8,380) $224,602
2018 11,516 $297,637 ($57,735) ($8,680) $239,902
2019 12,327 $328,711 ($63,220) ($9,486) $265,491
2020 13,659 $377,086 ($71,663) ($10,732) $305,423
10-Year

Total $2,905,649 ($593,550) ($89,872) $2,312,099

H.R. 3561 Views and Cost Estimate

Issue
H.R. 3561, 111th Congress.

Purpose

To amend title 38 to increase the amount of educational assistance provided to
certain Veterans for flight training.

Background

Currently, under section 3032(e)(1) of title 38, U.S.C., an individual pursuing a
program of education consisting exclusively of flight training receives 60 percent of
the established charges for tuition and fees.

This legislation proposes to amend subsection (e) (1) of section 3032 to increase
the amount of educational assistance provided to certain Veterans pursuing flight
training from 60 percent to 75 percent.

Views

VA does not oppose the intent to enable Veterans to use their benefits to pursue
a wider variety of educational programs. However, because the Budget does not in-
clude the additional costs that this legislation would incur, VA cannot support H.R.
3561. If enacted, this legislation would increase costs to pay for flight training to
individuals under the Montgomery GI Bill Educational Assistance program and Re-
serve Educational Assistance program (REAP). The REAP rates are derived from
tﬁe Montgomery GI Bill rate of approved charges and by the length of service of
the reservist.

Cost Estimate

Benefit costs to VA are expected to be $2.1 million in the first year, $10.6 million
over 5 years and $21.2 million over 10 years.

Methodology

For purposes of this cost estimate, enactment date is assumed to be October 1,
2009. Based on historical data from FY 2006-FY 2008, caseload and costs have
averaged 800 and $10,617 respectively and have remained at a consistent level an-
nually. We assumed that the average cost of $10,617 represents 60 percent of the
total cost for flight training, and calculated the increase in average cost that would
result from the amount of educational assistance provided for flight training from
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60 percent to 75 percent. This increase was then applied to the caseload of 800 an-
nually to calculate the total cost to VA.

Fiscal Year Caseload Cost ($000)
2010 800 $2,124
2011 800 $2,124
2012 800 $2,124
2013 800 $2,124
2014 800 $2,124

5-Year Total $10,622
2015 800 $2,124
2016 800 $2,124
2017 800 $2,124
2018 800 $2,124
2019 800 $2,124

10-Year Total $21,243

H.R. 3577 Views and Cost Estimate

Issue

H.R. 3577, “Education Assistance to Realign New Eligibilities for Dependents
(EARNED) Act of 2009.” 111th Congress.

Purpose

To amend title 38 to provide authority for certain members of the Armed Forces
who have served 20 years on active duty to transfer entitlement to Post-9/11 Edu-
cational Assistance to their dependents.

Background

Public Law 110-252 authorized the Department of Defense (DoD) to allow individ-
uals who, on or after August 1, 2009, have served at least 6 years in the Armed
Forces and agree to serve at least an additional 4 years in the Armed Forces to
transfer unused entitlement to their dependents (spouse, children). This program
serves primarily as a recruitment and retention tool for DoD to offset increased sep-
arations due to the more advantageous Post-9/11 GI Bill. DoD is responsible for de-
termining who is eligible to transfer unused entitlement. The Department of Vet-
eran Affairs (VA) is responsible for administering and paying the individual’s claim
for education benefits.

This legislation proposes to amend title 38 U.S.C. §3319 (b) to include additional
individuals as eligible to transfer entitlement under the Post-9/11 GI Bill. Eligible
individuals would include those with 20 years of active duty service in the Armed
Forces, as of any date between September 11, 2001, and July 31, 2009, including
at least 90 days of such service after September 11, 2001, who were honorably dis-
charged. This legislation is effective date of enactment and shall take effect as if
included in Public Law 110-252.

Section 3319(a) provides the Secretary of Defense sole authority to determine who
may transfer benefits. VA is responsible for payment of benefits to those family
members approved to receive benefits. Members of the Armed Forces requesting ap-
proval to transfer unused entitlement do so through a web portal operated by DoD.
DoD officials approve an individual’s request and pass information electronically to
VA. VA uses the electronic information to determine if the family member applying
for benefits is authorized to use the benefits. Currently, retirees do not have access
to DoD’s web portal to seek approval by DoD to transfer benefits.

If enacted as currently written, DoD would be responsible for determining which
retirees are eligible to transfer, the amount of benefits the retiree may transfer, and
providing that approval information to VA.

Views

Since the intent of the transferability provisions of the Post-9/11 GI Bill was to
serve as a recruitment and retention tool for DoD to offset increased separations,
VA defers to DoD in regards to the merits and impact of expanding eligibility to
include individuals who have already separated/retired. However, because the bill
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go}t{lld generate benefit costs not accounted for in the Budget, VA does not support
.R. 3577.

VA also notes that VA and DoD would need to develop an application process for
these individuals to transfer their Post-9/11 GI Bill entitlement. This would be nec-
essary because this proposed legislation would be effective on the date of enactment
and DoD does not currently have a mechanism for retirees to request approval to
transfer unused entitlement. This would result in a considerable delay in VA’s abil-
ity to pay claims under this program.

Cost Estimate

Benefit costs to VA are expected to be $618.1 million in 2010, $2.4 billion over
5 years, and $4.2 billion over 10 years. The $618.1 million cost during 2010 includes
$121.4 million in retroactive payments for costs incurred during August and Sep-
tember 2009.

Methodology

Based on data provided by DoD, VA estimated the number of Veterans that would
meet the following eligibility requirements for transferability under this bill: an hon-
orable discharge and 20 years of active duty service in the Armed Forces as of any
date between September 11, 2001, and July 31, 2009, including at least 90 days of
such service after September 10, 2001. The assumptions for usage and average cost
are consistent with those used to calculate costs to VA for those currently eligible
for this benefit. Estimated costs to VA are shown in the table below.

Fiscal Year Caseload Cost ($000)
2010 34,429 $618,072
2011 40,772 $683,130
2012 29,899 $457,576
2013 19,027 $305,789
2014 19,027 $318,352

5-Year Total $2,382,918
2015 19,027 $331,598
2016 19,027 $345,568
2017 19,027 $360,307
2018 19,027 $375,864
2019 19,027 $379,922

10-Year Total $4,176,177
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